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AN ORDINANCE AMENDING ANCHORAGE MUNICIPAL CODE CHAPTER 3.30
REGARDING RANDOM DRUG AND ALCOHOL TESTING.

WHEREAS, the Alaska Supreme Court decided police and fire employees are exempt from
random drug and alcohol testing, but may be required to complete a drug test for pre-
employment, transfers, promotions, demotions, or when rehired or reinstated; see, APDEA v.
MOA, 24 P.3d 547 (Alaska 2001), attached hereto as Exhibit A;

WHEREAS, in order to comply with the Alaska Supreme Court decision, certain amendments to
the Anchorage Municipal Code are required; now, therefore,

THE ANCHORAGE ASSEMBLY ORDAINS:

Section 1. Anchorage Municipal Code section 3.30.197 is amended to read as follows

(remaining portions of the section are not affected and therefore not sef out):

3.20.197 Pre-emplovment applicant testing and procedure.
A, Pre-employment drug and alcohol testing shall be the final step in the selection

process for safety-sensitive and public safety positions. [PRE-EMPLOYMENT
TESTING MAY RESULT FROM THE EMPLOYMENT ACTIONS OF NEW
HIRE, REHIRE, PROMOTION, DEMOTION, TRANSFER,
REINSTATEMENT, AND REEMPLOYMENT ]

1. A non-safety sensitive emplovee who transfers, is promoted, demoted,
rehired, or is reinstated, to a safety-sensitive position shall be required to
complete a pre-emplovment drug test.

[EMPLOYEES IN SAFETY-SENSITIVE OR PUBLIC SAFETY
POSITIONS SHALL BE REQUIRED TO TAKE A URINALYSIS DRUG
TEST FOR TRANSFER, PROMOTION, OR DEMOTION UNLESS
THIS REQUIREMENT IS WAIVED BY THE DIRECTOR BECAUSE
AN EMPLOYEE HAS PASSED A SUBSTANCE ABUSE TEST
WITHIN THE LAST 30 DAYS.]
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2. Police and Fire Department employees who transfer, are promoted,
demoted, rehired, or reinstated to another position are reqguired to complete
a pre-emplovment drug test, Police and Fire department employees are
exempt from random drug testing.

3{2]. Failure to take and successfully pass the urinalysis drug test shall
disqualify the applicant.

ok ok

(AO No. 98-5(S), § 2, 2-10-98; AO No. 99-143, § 1, 11-23-99)

Section 2.

Anchorage Municipal Code section 3.30.1910 is amended as follows (the

remainder of the section is not affected, and therefore not set out):

3.30.1910 Return-to-duty and follow-up testing.

# gk

B.

Rk
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Return-to-duty and follow-up testing procedure. Whenever an employee who has
violated the Municipal Policy/Procedure 40-22 or this Rule 19 is allowed to
return-to-duty, substance abuse testing shall be conducted on a periodic
unannounced basis for up to 60 months following his/her return-to-duty. The
[AFFIRMATIVE ACTION/] compliance manager shall oversee the inclusion of
these [THIS] testing requirements in return-to-duty coniracts that are part of
grievance resolutions, arbitration decisions, job jeopardy contracts, or voluntary
rehabilitation decisions.

L X & ok

(AO No. 98-5(S), § 2, 2-10-98)

Section 3.

Anchorage Municipal Code section 3.30.1911 is amended as follows:

3.30.1911 Random testing,

A.

Random testing shall only be applicable to employees required by government
regulations and/or this Rule 19 to be subject to random testing [, INCLUDING
BUT NOT LIMITED TO APD/AFD EMPLOYEES IN CLASSIFICATIONS
SUBJECT TO RANDOM TESTING UNDER THIS RULE 19].

1. Once each month, the contractor shall randomly select the appropriate
percentage of employees, as determined by the employee relations
department, employed in safety-sensitive [AND PUBLIC SAFETY]
positions to be tested. The selection shall be performed through use of a
statistically valid computer random selection method.
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B. Random testing procedure. Random testing shall be conducted just before, during,
or just after scheduled duty hours.

1.

The employee relations department shall provide the contractor with the
identification of employees to be included in a statistically valid computer
random selection program which allows for each employee in a safety-
sensitive [OR PUBLIC SAFETY] position to have an equal chance of
being tested.

The testing dates and times shall be with unpredictable frequency
throughout the year. Some safety-sensitive [OR PUBLIC SAFETY]
employees may be tested more than once a year; some may not be tested at
all depending upon the random selection. Al safety-sensitive [AND
PUBLIC SAFETY] employees remain in the random selection pool at all
times, regardless of whether or not they have been previousty selected for
testing.

Supervisors of the employees to be tested shall be notified by the
[AFFIRMATIVE ACTION] compliance manager of the dates of the test
appointments. That information shall be held in confidence. Employees
are to receive NO prior notification. The supervisor shall notify each
employee to be tested and a supervisor shall escort them to the collection
site. The employee is required to report for the test immediately. Specimen
collection, analysis, review, and employee relations department response
shall be accomplished in accordance with this rule. Employees hired
during the year shall be added to the selection pool during the month
following their hire.

(AO No. 98-5(S), § 2, 2-10-98)

Section 4. This ordinance shall become effective immediately upon passage and approval by
the Anchorage Assembly.

PASSED AND APPROVED by the Anchorage Assembly this A& b day of Tuae , 2005.

ATTEST:

&Mm& J Fanelo (,uz}\
/ @,

Chair

Lpdpo S Jpuats

Municipal Clerk '



MUNICIPALITY OF ANCHORAGE
Summary of Economic Effects -- General Government

AO Number: 2005- 78 Title: An ordinance amending Anchorage Municipal Code 3.30 regarding random
drug and alcohol testing.

Sponsor: David Otto, Director, Employee Relations
Preparing Agency: Employee Relations
Others Impacted: Public Safety

CHANGES IN EXPENDITURES AND REVENUES: {In Thousands of Dollars)

FY05 FY08 FYO07 FY03 FY09

Operating Expenditures
1000 Personal Services
2000 Non-Labor
3800 Contributions
4000 Debt Service

TOTAL DIRECT COSTS: $ - $ - $ - $ - $

Add: 6000 Charges from Others
Less: 7000 Charges to Others

FUNCTION COST: $ - $ - 5 - $ - $

REVENUES:

CAPITAL:

POSITIONS: FT/PT and Temp

PUBLIC SECTOR ECONOMIC EFFECTS:

There is no economic impact.

PRIVATE SECTOR ECONOMIC EFFECTS:

There is no econgmic impact.

Prepared by: David Otto, Director, Employee Relations Telephone: (907} 343-4399
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H
Supreme Court of Alaska.

ANCHORAGE POLICE DEPARTMENT
EMPLOYEES ASSOCIATION, and International
Association of Fire Fighters, Local 1264,
Appellants and Cross-Appellees,

V.

MUNICIPALITY OF ANCHORAGE, Appelles
and Cross-Appellant.

MNos. 5-8137, 5-5136 and 5-5208.

June 13, 2001,
Rehearing Denied July 20, 2001

Police and fire department employee associations
brought acdon against municipality, seeking a2
declaratory judgment that municipality’s policy
subjecting  employees 1o suspicionless  substance
abuse testinz was unconstitutional. The Superior
Court, Third Judicial District, Anchorage, Kazen L.
Hunt. J.. determined policy was constitutional.
Parties appealed. The Supreme Court held that: (1)
policy did not violate search and seizure provision

& EmEieT Eoffnanich TWhén  impleirited “upon’”
application for employment, promotion, demotion
or transfer, and afier vehicnlar sccidents, but (2)
that componsat of pelicy suthorizing random
testing was upconstitutional,

Affirmed in part and reversed in part. -

~Matthews; C.J.; filed a dissenting opinion,

-  West Headnotes
[1} Appeal and Error €=893(1)
30kB23(1) Most Cited Cases

[1] Appeal and Error €=895(2)
30%805(2) Mos: Ciied Cases

Supreme Court reéviews a grant of summary
judgment de novo, drawing all reasonable factual
inferences in favor of the nop-moving party and
affirming the trinl court's reling when there are no
penuine issues of material fact and the moving pasty
is entitled to judgment as a matter of faw.

“The touchstone of "d compEllidg sfate interest 71§

Loalace -
Mo ad
év/"a-

Lﬁ/ Page 1

[2} Appeal and Error ©€=842(1)
30k842¢1) Most Cited Cases

When reviewiog guestions of law, the Supreme
Court is not bound by the lower court's decision and
will adopt the rule of law that is most persuasive in
light of precedent, reasoa, and policy.

[3] Appeal and Ervor &=984(3)
30k984(5) Most Cited Cases

Supreme Court reviews 2 decision regarding
avorney fees and public-interest- litigant stams for
abuse of discretion.

[4] Searches and Seizures €79
349k79 Most Cired Cases

Neither the warrant requirement nor the requirement
of probable cause invariably governs searches
pceurring in the context of a heavily regulated
activity. Const. Art. 1, § 14,

[5] Constitutional Law €=§2(7)
02%82(7) Most Cited Cases

simply that the right 1o privacy must yield when it
interferes in & serious manner with the bealth,
safery, rights and privileges of others or with the
public welfare. Const. Att. 1, § 14.

[6] Searches and Seizures ©=78
349k78 Most Cited Cases

Under special needs test, municipaliy's policy
subjecting police and fire deparument employzes 10
suspiciontess _ substance _ abuss _ 1esting  upim
application for employment, promotion, demotion
or wansfer, and after vehicular accidents did not
violate search and seizure provision of stae
constimtion. Const. At 1, § 14,

[7] Searches end Seizures €578
349K78 Most Cited Cases

Municipality's policy subjecting police and  fire
deparmment  cmployees e random  suspicionless
suhstance abuse testing violaied search and seizure
provision of state constitution when examined under
special needs test, where there was no documented
histpry of substance abusc problems among police

Copr. © West 2003 No Claim 10 Orig. U.S. Govt. Works
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or firz department employess. Const. Art. §, § 14.

[8] Municipal Corporations &=1040
26851040 Most Ciied Cases

Police and fire deparmtent cmployes associations
enjoyed public imerest liigant sams in regard 10
sction  they  brought  against  muanicipality
challenging its suspicionless substance abuse tesing
policy, precluding municipality from recovering
aupmey fees.

*348 William R. Aitchison, Aitchison & Vick,
Portland, Oreson, for  Appelant/Cross-Appeliee
Anchorage  Police  Department  Employees
Association.

Chartes A. Duonnagan and Mike L. Dishman,
Jermain, Dunnagan & Owens, P.C., Anchorage, for
Appeliany/Cross-Appeliee  Imernational  Association
of Fire Fighters, Local 1264,

James D. Gilmore and Amy R. Menard, Gilmore &
Doherty, Anchorage, for Appellee/Cross-Appellant
Municipality of Anchorage.

~ Befer MATTHEWS, Chief Jmstee, BASTAUGH,

and BRYNER, Justices.

OPINION

PER CURIAM.

~ = 1 INTRODUCTION= - .~

The superior court found constiutipnally valid a

- . policy_ adopted _by the Municipality . of *349
Anchoraze {(Municipality) that subjects police and,

fire deparnument employees in safery-sensigve
positions to suspicioniess substance abuse estng in
certain simatons—opon job application, promoton,
demotion, or trapsfer, and after a waffic
secident--and  at random. The Anchorage Police
Deparmment  Employess  Association {Police
Employees) and the luernational Association of

- - Fire Fighters, Local 1264 (Fire Fighters) appeal.

We affirm all bur one aspect of the supgnaor courl’s
ruling, concluding that the Municipality’s at random
testing provision violates the Alaska Consttution’s
prohibition against unreasonable  searches and
SCIZHIEs.

Page 3 of 34
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II. FACTS AND PROCEEDINGS {FN1]}
FN1. The  background  facis e
uncontroverted:  we distill our  factoal

summary from the superior cowrt’s opinion,

In September 1994 the Municipality adopted
Policy Na. 40-24 (“the policy”). The policy
provides for substance abuse testing, by urinalysis,
[FNZ}] of cerain municipal employees (1) upon
employment application, promotion, demotion, o
rransfer: (2) following a vehicular accident; (3) on
reasonable  suspicion; and (4) at random. All
emplovees are. subject to post-accident testing.
Only employees in “public safety posivons” are
subject o} random testing and 0
promotion/demotion/iransfer  testing. A public
safety position is defined as “a position in the Police
or Fire Department having a  substanually
significant degree of responsibility for the safery of
the public where the unsafe performance of an
incumbent eould result in death or injury to self or
others.”

FN2. The policy also provides for tesing,
poder certain circumstances, by breath or
saliva. Because these provisions are not
directly at issue hersz, we need not
expressly address them.,

Police Employees and Fire Fighters notified -the
Municipality that-they believed that suspicionless
testing IS uncomstintional. In June 1996 they filed
actions for declaratory judgment and injunctive
relicf, armuing that testing withont reasonable
suspicion (and without a warrant) violates their
members' state and Tederal constitudonal rights to
privacy and against unreasomable seasches and
seizures. [FIN3]

EN3. Thereafler, in Ociober 1996, the
Municipality implemented the policy on a-
limited basis. Fire Fighiers members were
subjected 10 all but the random 1testng
provisions and Police Employees members
were subjected w0 testing on reasomable
suspicion.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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On consclidated motions for summary judgmoent,
the superior court determined  that  the
Municipality’s  policy is  constiutional,  The
superior court declingd to award attorney’s fess w0
the Municipality, finding that Police Employees and
Fire Fighters were public interest litigants. Police
Employzes and Fire Fishters appeal the substance
of the superior court’s decision, the Municipality
cross-appeals the denial of attorney's fees and costs.

TH. STANDARDS OF REVIEW

[11[2}{3] We review & prant of summary Judgrment
de novo, [FN4] drawing all reasonable facrual
inferences in favor of the nop-moving party [FING]
and affirming the trial court’s ruling when there are
no gennine issues of material fact and the moving
party is entitled to judgment as a matter of law,
[FN6] On guestions of law, we are not bound by
the lower court's decision and will adopt the Tule of
law thai is “most persnasive in light of precedent,
reason, and policy.” [FN7) We review a decision
regarding  anomey's fees/public-interest-litigant
siatus for abuse of discretion. [FNE]

e BN See— Nielson—v:~ Benton, 903 P24
1049, 10572 (Alaska 1993).

FN3. See Wright v Sware, 824 P.2d 718,
720 (Alaska 1992).

~—FN6: See Voigt v. Snowden; 923 P.2d-778,
781 {Alaska 1996).

EN7. Guin v. Ha, 591 P.2d 1281, 1284 n,,
6 (Alaska 1973).

FNS. See Eyak Tradirional Elders Council
v. Sherstone, Inc, 504 P.2d 420, 4723
(Alaska 1993).

IV. DISCUSSION

A. Suspicionless Substance Abuse Testing

Police Employees and Fire Fighters mount their

Page 4 of 34
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challenge ro the Municipality's suspicionless testing
policy aleng four constitutional*330 froms. [FNG]
They conwnd that the policy violates the right 10
privacy and the prohibition against unreasonable
ssarches and seizures; they pross each of these
theories uoder the Alaska and United States
Constnuions. The superior court’s thorough and
thoughtful  decision on  swmary  judgment™™
addressed each of these claims but placed primary
emphasis oo the alleged violatons of Alaska's
constittional right 10 privacy. [FN10] For the
reasons explained below, however, we prefer (o
tesolve the parties' arguments using the analytcal
framewprk that poverns unlawful searches and
seizures; and althongh we find substantial guidance
in cases interpreting.the United States Constitution,
we limit our decision to the requirements of the
Alsska Constitution's search and seizure clause,

FNS. The pardes do not dispute the
ponions of the policy that aliow iestng
based upon reasonable suspicion,

FN10. We attach Judge Hunt's dectsion to

- ————this-opition &5 ~Appendix-A-and-adopt- the »—-——= = -

decision's comprehensive factval findings
for purposes of our opinion.

Anmicle I, section 14, of the Alaska Constmtion
prohibits unreasonable seasches and seizures: "The
right of the people to be secure in their persons,
houses and other-property, papets, and effects, -
against unreasgnable searches and seizures, shall
nol be violated." Asticle 1, secrion -22, defines
Alaska's right o privacy: "The right of the people
fo privacy is recognized and shall not be infringed.
The legislatore shall implement this section.”

We have held that both of these provisions afford
broader protection than their federal counterpars.
Alaska's guavanty of privacy 15 broader than the
protection found in the federal constimution, which
coniains no EXpress privacy provision:
Since the citizens of Alaska, with their stong
emphasis on individual Jiberry, enmacted an
amendment to the Alagka Constitation expressly
providing for a right to privacy not found in the
United Siates Constinution, it can  only be
concinded that the right is broader in scopz than

Copr. © West 2003 No Claim to Orig. U.S. Govi. Works
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that of the Federa} Constitution.| [FN11]]

FMNIl. Ravin v, Stare, 337 P2d 494,
514-13 (Ataska 1975} (Boochever, I, and
Connor, I., concurring); see also Messerli
v. Srare, 626 P.2d 81, B3 (Alaska 1980).

And Alaska's search and seizure clause is syonger
than the federal protection becanse article 1, seetion
14 is textually broader than the Fourth Amendment,
[FN12] and the clause draws added smength from
Alaska's express guarantee of privacy. [FNi3]
Because the Alaska Constituiion provides broader
protection to Police Employees and Fire Fighters
under beth constimtional theories that they argue in
this appeal, we need only determine whether the
Municipality's  policy  violates  the  Alaska
Constitution's  requirements. Thus, we base our
ultimate ruling  exclusively on the Alaska
Constitution.

FN17. See Ellison v. State, 383 P.2d 716,
718 (Alaska 1963).

FN13. See Srare v. Jones, 706 P2d 317,

334 (Alaska 19B3); Schultz v. State, 593
Pod 640, 642 (Alaska 1579); Swte v
Daniel, 380 P24 408, 416-18 (Alaska
1979); State v. Glass, 583 P.2d 872, 879
(Alaska 1978), modified on other grounds,
Ciry of Junean v. Quinlo, 684 P24 127,

_ 129 (Alaska 1984); -Zehrung v. State, 565
P2d 189, 199 (Alaska 1977); Woods &
Rohde, Inc. v. Sime, Dept of Labor, 365
P.2d 138, 150-51 {Alaska 1977).

#

Moreover, while the paiies raise  legitimate
constitutional concemns under bath the privacy and
search and seizwre claoses of the Alaska
Constitiiion, we think it best w focus our decision
on article 1, secton l4--the search uand seizure
provision. In prior opinions, this coutt has
emphasized that the. primary purpose of both Alaska
provisions—section  14's  search  and seizure
protection and section 22's privacy gnaranty--is to
protect “personal privacy and dignity against
unwarranted inusion by the State, or other
covernmemal officials.” [FN14] Accordingly, in

Page 3 of 34
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cases involving allegedly invalid searches, we have
recogrized that the sandard for determining
compliance with Alaska’s search and seizwre clause
is “inoxorably entwined” with the standard of
privacy established in *33lamicle I, secton 22.

[FN15}

FN14. Schuliz, 593 P.24 at 642 (quoting
Weliz v, State, 431 P.2d 302, 506 (Alaska
1967)) (internal quotation marks omitted).

FN15. Woods & Rahde, 365 P.2d at 151,

The Municipality policy at issue here requires
Police Employess and Fire Fighwiers members o
submit to urinatysis for purposes of disciosing
potential substance abuse. The United States
Supreme Court has held that urine testing conducled
wnder apalogous circumstances qualifies as &
“search” for constitufional purposes;

Because it is clear that the collecton and testing
of vrine inowpdes upon expectatons of privacy
that society has Jong recognized as reasonable,

. the-Federal Courts- of-Appeals- have-conthuded-—o- - -

unanimously, and we agree, that these inirusions
must be deemed searches under the Fourth
Amendment.f [FN16]]

FN16.  Skinmer v, Railway  Labor
Execurives' Assn, 489 T1S. 602, 617, 109
§.Ct, 1402, 103 1. Ed.2d 639 (1989). .

Because the policy at issue here umgquestionably
requires employees 160 sdbimit to “searches,” and
becanse  Alaska's scarch  and  seizure  clause
incorporates the requirements of Alaska's privacy
clause, we can resolve all of the constitutional
issues raised in this case by applying the analytical
framework governing Alaske's search and seizuare
provision, article I, section 14. If the disputed
policy passes muster under this analysis, it will
necessarily also satsfy the requiremsnts of article I,
section 22, as well as the corresponding, but more
lenient, demands of the United States Constitution.

The United States Sopreme Court has decided four
cases addressing the validity, under the Fourth

Copr. ® West 2003 No Claim to Orig. U.S. Govt. Works
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Amendment, of suspicionless substance abuse
1esting requirernents analogous to those challengad
here.

In Skinner v. Railway Labor Executives' Ass'n,
[FN17] the Cowrt upheld Federal Railroad
Adminisration (FRA) regulations that required
railroads to administer breath and urine tests to all
employees involved in accidents and that authorized
railroads  to  test  employees  upon  reasonable
suspicion and afier violations of safety rules. [FN18]
The Court held that the testing regulations were
eonstitutional, noting that the railroad induswy is
pervasively regulated, [FNIS] that the challenged
regulalions were designed 10 deter drug and alcohol
use, [FN20] that requiring individoalized suspicion
weuld unduly interfere with the railroad's ability o
obtain information concemming accident causes,
[ENZ1] and that the regolatons contained adequate
safeguards to prevent zbuses of discredon by
supervisors. [FN22] Thus, the Court suled that the
compelling  governmental inmerest in protecting
public safery ourweighed railroad  employees’
privacy concerns. [FN23}

T FN17:489 W.8-21 602, 109 §.Ct 1402

FIN18. See id. at 609-11, 109 8.CL 1402,
FN10. See id. at 627, 109 5.Ct, 1402,

FN20. See id. at 630, 109 S.Cu 1402, The
Court nowed that "fb]y ensunng that
employees  in  safery-sensitive  positions
‘know they ~will be’ Tiesigd  upon tht/
occurrence of a triggering event, the timing’
of which no employse can predict with
cenainty, the regulations  sigaificantly
incresse the deterrent  effect of  the
adminisirative penalties associated with the
prohibited conduct.” Id.

EN2L. See id. a1 631, 109 §.Ct. 1402,

FN22. See id. a: 622 1. 6, 109 §.C 1402,

Page 6 of 34
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FNZ3. See id. ar 633, 109 5,Cu 1402

In National Treasury Employees Union v. Von
Raab, [FN24] a case decided the same day as
Stinner, the Court considered rtegulations that
subjected United States Customs Service employees
1 suspicionless lesiing upon promotion 0 {Ore—
application for) positions directly involving the
interdiction of illegal drugs or positions that
required carrying @ firearm. Undike the railroad
employees  in  Skinner, the Customs Service
emplovees in Von Raab had no history of drug and
aleonol  abuse problems. [FN25] The Courn
nonetheless  found  the reguladons  to be
constimtionally reesonable, noung that Customs
Service employess were in the unique position of
having easy access 0 contraband, becoming the
targets of bribes, and mainaining national secority.
*357 [ FN26]] The Cowt thos upheid the testing
requirement as justified by "special needs”:

FN24. 489 U.S. 656, 109 S.Cu 1384, 103
[L.Ed.2d 685 (19E89).

FN25. See id. at 673-74, 108 S.Ct. 1384;
see also id at 6BO- B1, 109 S.Cu 1384
{Seaisa, 1., dissenting).

FN26. See id at 669, 109 5.Ct. 1384. Buz
cf. Chandler v. Miller, 520 T.S. 303, 321,
117 5¢4 1295, 137 L.Ed2d 513 (1997)
(noting that Ven Raab was “[hjardly a
decision  opening  broad  vistas  for
suspicionless: searches [and} must be read
in it¥ uniqueg context”). -

The Government's compelling interests  in
preventing  the promotion of drog users to
positions where they might endanger the integrity
of oor Nation's borders or the life of the citizenry
outweigh the privacy interests of those who sesk
promotion o these positions, who enjoy a
diminished expectation of privacy by viriue of the
special, and obvious, physical and ethical
demands of those positions.[ [FN27]]

FN27. Von Raab, 489 1.5, at 679, 109

Copr. ©® West 2003 No Claim to Orig. U.5. Govi. Works
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S.CL 1384, Due to an inadeguate record,
the Court declined to decide whether
suspicionless drug tesung was
constitutional  when  applied 1o Customs
Service emplovees who sought o be
transferred  or promoted 1o & position
where they would handie “classified”
information. See id.

In Vernonio School District 47J.v. Acton, {FN2E]
the Court upheld a school diswrict policy that
required random drug tests of all stdents wishing
10 participate in interscholastc athletic activities.

[FN291 In

reaching s decision, the Court

emphasized that the stae. has. “custodial and
welary” power over public schoolchildren. [FMN30]
Further, the Court noted, sindent athletes have a
lasser expectation of privacy because ofign they arc
required to “suit up” before practices and events in
public Yocker rooras, undergo z physical exar,
carry adequate health insurance, and maintain a
mintmurn grade poimt average. [FN31} Relying on
evidence indicating that these students encountered
particularly high physical risks from drug use, the
Vernonia Court coucluded that the governmental

-interest-in dererring-drug-use-among student athletes -

was compelling, wheress the intusion on their
privacy was minimal. [FN32} The Court thus
appraoved the testing reguirement, but cautioned
"against the assumption that suspicionless drug
_ testing will readily pass constimtional muster in
other contexts.” [FN33]

7 BN28. 515 ULS. 646, 115 S.Cr 2386, 132
 1.Ed.2d 564 (1995).

EN2O. See id at 648-50, 115 S.Cr. 23867
The District also tested athletes af the
beginning of the season for thelr sport.
See id. a1 650, 115 5.Ct. 2386,

FN30. Id. at 635, 115 S.Ct. 2386.
FN31. See id. at 637, 115 §.Ct. 2386,

FN32. See id at 658-61, 115 5.Ct. 2386.
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The Court thought it significant that the
Tsmier only ested for drugs-not for other
physical conditons-and did not iest for
punitive purpnses. See id. at 638, 15
5.C. 2386,

FN33. Id. at 663, 115 5.Ct. 2386. -

More recently, in Chandler v. Miller, [FN34] the

Court held that a

candidar

Georgia  statole  requiring
es for state office to cenify that they bad

tested negative for illegal drugs violated the Fourth

Amendment.  The

Court reasoned that the

requirement "does not fit within the closely guarded

category

of constitutionally permissible

suspicionless searches.” [EN33] Reviewing its past
decisions on suspicionless drug testing, the Court
noted that the Georgia law did not deal with 2

pervasiv

ely reguiated industry or with a group that

had a demonstrated substance abuse problem, as in

Skinner;

that elective office holders in Georgia

were not intimately involved in dig interdiction, as

i Von
with stu

Georgia’

Rogb; and that they had little in common
dent athletes entrusted to the government's

--gare;-as~in- Vernonia--Finding - no-special-need- for— ——
suspicionless

drug testing, the © Court foand
s symbolic interest in fighting illegal drogs

insufficient to permit deviadon from the Fourth
Amendment's unsual requirements of a warrant
supported by probabie cause. [FIN36]

FN34. 520 118, 305, 117 S.Ct 1295, 137
L.Ed.2d 313 {1597).

FN35. Id at 309, 117 8.Ct. 1295,

EN36. See id. at 319-22, 117 S.Ct. 1295,

And wmost recently, im Ferguso:': v Ciy of
Charleston, JFN37] the Court roled unconsttutional

a  hospital's

suspicionless  drug-testing  policy.

Under the policy at issue in Ferguson, 2 public

hospiral
Carolina

a pohcy of

in Charleston, with assistance from South
law epforeement aothorites, #3353 devised
subjecting premnant patients 1o

suspicionless urine testing for cocaine if they met
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certain  profile  eriterin,  [FN38] A cenual
requirement of the policy was thai hospital
personnel would notify the police of pailents who
tested positive; those patients were arrested and
threatened  with prosecution unless they submitted
to substance abuse edoncaron or treatment [FIN39)
In concluding that this policy violated the
requirements of the Fourth Amendment, the Court
emphasized that a special need that justifies testing
in the absence of probable cause and a warrant must
he "one divorced from the State’s general interest in
law enforcement”--that is, a special need could not
bz found 1o exist when the "direct and primary
purpose” of iesfing patients was the specific
purpose of incriminating those patienzs.” [FN4J]

FN37. $32 U.S. 67, 121 S.Cr 1281, 149
L.Ed.2d 205 (2001).

FMN38. See id. ar 1283,

FN39. See id.

FN40. Id. at 1292,

In copsidering the validity of suspicionless testing
in the foregoing cases, the Supreme Court applied a
“special needs” [FIN41) test.that Justice Scalia aptly
summarized in Vernonia: .

TN41. The Supreme Court described the
_penesis of its “special needs” test in
Ferguson: P
The term "special needs” first appeared in
Jusice Blackmun's opinion concurring in
the judgment in New Jersey v. T.L.O., 469
1.8, 325, 351, 105 8.Cu 733, 83 L.Ed.2d
720 (1983). In his concwrence, Justice
Blackmun agreed with the Court that there
are fimited excepions o the
- probable-cause  “fequirement. ~ in  which
reasonableness is determined by “a careful
balancing of governmental and private
interests,” but concluded that such a test
should only be applied “in  those
exceptional circumstances in which special

Page 5 of 34

Page 7

needs, bevond the normal need for law
enforcement, make the warrant and
probable-cause requirernent
impractcable....” This Court subsequently
adopted the "special needs” terminology in
O'Connor v. Orega, 480 U.S. 709, 720,
107 S.Ct 1492, 94 LEd2d 7i4 (1987)

(plurality opinion), and Griffin v

Wisconsin, 483 U.5. 868, 873, 107 S.Ct
3164, 97 L.Ed24 709 (1987), ccncluding
that, in limited circwmstances, a search
unsupported by either warrant or probable
pause cap be constimtipnal when “special
needs” other than the normal need for law

enforcement provide sufficient
justification. ST
Ferguson, 532 U8, at —, 121 S.Ct at

1286 n. 7 (some internal citations omitied).

As the text of the Fourth Amendment indicates,
the plumate measure of the constitutionality of a
governmental search is  "reasonableness.” At
least in a case such as this, where there was no
clear practice, either approving or disapproving
the type of search at issue, at the time the
constitutional provision was enacted, whether a

particuiar search —meets —the - reasonableness —

standard " 'is judged by balancing its imtrusion on
the individeals Fourth Amendment interests
against its promotion of Jegitimate governmental
interests.’ " Where a search is undenaken by law
enforcement  officials 10 discover evidence of
criminal wrongdoing, this Court has said that
reasonableness generally requires the obtajning of
a judicial warrant. Warrants cannot be issued, of
course, without the showing of probable cause
required by the Warrant Clause. Bub a wairant is
_not required to establish the reasonableness of all
government searches; and when & warrant is not
required {and the Warrant Clmuse therefore not
apphicable), probable cansz is not invariably
required either. A search umsupported by
probable cause can be comstmtional, we have
said, "when special nmeeds, bsyond the normal
need for law enforcement, make the warrant and
probable-cause  reguirement  frmpracticable.”  {

[FN42]]

FN42. 515 11.5. at 652-33, 115 S.Ct 2386
{internal fooinote and citations owmitied),
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As this passape from Vernonia recognizes, the
“specialneeds” test establishes a balance betwesn
the “individuals Fourth Amendment interests” and
“lepitimaie  governmenial interests.” In  applying
this balance, the Vernonia Court divided its
consideration of the individuals Foarth Amendment
interests into two composents: (1) the nanre of the
privacy interest at issue-or the scope of the
individual’s reasonable expeciaton of privacy; and
{2} the character of the dispated intrusion. [FN43]
Considering  the first component, reasonable
expeciation of privacy, the Vernonia Court focused
on the factual comext of the search at issue, as well
as s legal context, that is, the legal relationship
betwesn *354 the state and the individuals 10 be
. searched. [FN44] Considering  the.  second
component, degree  of inmusion, the Cournt
recognized that urine iesting implicated these
privacy imerests: the privacy of the iesied
individual's excretory function and the privacy of
the information revealed by the iesting process.
[FN45] Reviewing these primary f{actors, the
Vernonin Court concluded that student athletes
would reasonably expect a simnificant degres of
intrusion upon their privacy rights and that the
degree of intrusion involved in the disputed urime

FN43. See id. at 634-60, 115 $.Ct. 2386.

FN44. See id. at 634-57, 115 §.CL 2386.
FNz;s See id. a1 635-60, 1 15 5.t 2386
" ENA4G. Id. at 657, 660, 115 S.Ct. 2386.

The Vernonic Couwrt then nwned to the
government’s interest in testng swdent athlewes,
clpsely examining “the nawre and immediacy of the
governmental concern at issue.” [FN47] Finding
the nature of the stae’s imerest “compelling”
[FN48] and the need for prowcion immediate,
[EN49} the Court drew the balance in favor of
suspicionless testing: “Taking into account all the
factors we have considered above—-the decreased
expectation of privacy, the relative uncbwusiveness
of the search, and the szverity of the need met by

—-—estswas "not significant [FN46}-—-~~— - -

the search—we conciode Veroonia's Policy s
reasenable and hence constiturional " {FIN50]

FN47. Id. a1 660-64, 115 5.Ct. 2386,

FN4E. Id. at 661, 115 5.Cr. 2386. —
FN49. Id. at 663, 115 5.Cr. 2386,

FN30. Id. at 664-65, 115 8.Ct. 2386.

In reaching this conclusion, the Cowrt expressly
rejected the notdon that a testing regime based on
reaspnable  suspicion might be a  viable, less
intrusive altermative. Among the Court's reasons
for finding  reasonable  suspicion  testng
impracticable, the foremost was is dfear that a
suspicion- based regime might acrually prove maore
intrusive: "[Plarents who are willing 10 accept
random drug testing for athletes are not willing to
accepl accusatory drug testing for all students,

which —iransforms- the - process —into-a-- badge— of - v e

sharme." [FN51] Hence, the Court concluded, “{iln
mAnY TeSpects, ... testing based on ‘suspicion’ would
not be better, but worse:" [FN32]

FMN31L. See id. at 663, 115 §.Ct. 2386,

FN52. Id at 664, 115 5.Ct. 2386 (fooinote
ommitied).

In the present case, the superior court adopied the
Supreme Court’s "special needs” amalysis as a guide
for its own applicadon of the Alaska Constimtion's
protection  against unreasonable searches  and
scizures, Rejecting the argument that a warrantiess
search must be deemed per se unreasonable under
article I, section 14, [FN53] the court saw “the
remaining question” to be “whether the search
pecasioned by swespicionless diug  znd  alcohol
1esting is unreasonable.” [FIN54]

FN33. See Appendix A at 34-38.
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FN>34. Id. at 38,

Becanse it found wno  relevant  definiion  of
“reasonable” under Alaska law, the superior court
proceeded  to apply @ case-by-tase  balancing
analysis modeled on the “special needs”  1est
articulated in Skinper, Von Raab, and Vernonia.
The cowrt noted—correctly, we think--that "[t}his
analysis is similar 10 the one applied to the night to
privacy issues." [FN33} Incorporating its earlier
privacy analysis, [FN36) the superor court npheid
the Municipality's suspicioniess testing policy as
constitutionally reasonable under anicle I, section 14
. and the Fourth Amendment. [FN37}

FN5A. I

FMN36. In wopholding the Municipality's
policy under article 1, secionm 232, the
superior court applied the balancing test
articulated by this court in Ravin v. State,
337 P.2d 454, 498 {Alaska 1975). The
superior -courl described  the est as
e —— foiiaw.sf-m-wa M s e e e At S
First, the court must delermine the pature
of the plainidffs rghs, i any,
infringedupon by the stae’s  action.
Second, the court must resolve  the
question of whether the infringement is
justified by determining {1} whether there
is a proper governmental interest in
imposing- the resiwiction and (2) whether
the means chosen bear & close and

substantial relationship (¢! the
. povernmental intersst.

See Appendix A at 15. y;

FN57. See id.

In challenging the superior court's reasonableness
determinarion, Fire Fighters and Police Employees
rely heavily on the waditional¥535 presumption that
a search conducted withomt 2 warrant supported by
probable cause is per se wireasonable. [FN5E]} In
particutar, Police Employces insists  that  the
Municipality's policy is invalid because it "does not
fall within any of the siandard exceptions 1© the

Page 10 of 34
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warrasnt requirernens for a search and seizure.”

FNSB. Cf State v. Myers, 601 P.2d 239,
241 (Alaska 1979) (staung that "
warraniless search will be considered per
ge unrsasonable unless it falls within 2

previously recognized exception o the™™

warrant reguirement”).

[4] Yet our ecase law expressly recognizes that
neither the warrant requirement nor the requirement
of probable cause invariably governs searches
peccurring in the context of a heavily regulated

activity. [FN59] And as the superior court properly .

recognized here, "special needs” findings are
especially appropriate when employment oceurs "in
a highly regulated, safety- essentiat field of work."
(FN60] Workers employed in  such  fields
necessarily  expect  redvced  privacy  in  their
job-related  aciivities and implicitly agree 10 &
diminished level of privacy when they accept
employment. .

- == FN59: See- Woods & Rokde;Inc.-v.-State;~-= === ==

Dep't of Labor, 365 P.2d 138, 151-52 & a.
69 (Alaska 1977) (relaxing probable cause
requirement for administrative searches of
commercial premises under  state
workplace safety statvies and recognizing
that warrant requircments would also be
relaxed in  context of heavily regulated
achvity, but declining to selax requirement
because the premises searched were not
engaged b heavily repulated  indosoy);
see also Nathanson v. Staze, 534 P.2d 456,

"438-59  (Alaska 1976) (bolding  that' T T

commercial crabbers "had no protectzble
federal or state constitutional interest” in
the coments of their crab pots, because
*{clommercial crabbing is  closely
reonlated by the State").

FN60,  Ses, eg., Naronal Treasury
Employees Unipn v. Von Raab, 489 U.S,
656, 672, 109 S.Cu 1384, 103 L.Ed.2d
685 {1989) (holding that when employess’
duties depend op judgment and dexwerity,
they capnot reasonably expect 10 keep
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from their employer informaiion bearing sofficiently  compelling interest to override this
directly on their fntpess), privacy imterest and thal suspicionless urinalysis
fails to provide a "close and sobsmantial” means of
meeting the Municipality'’s inierest. Fire Fighters

Fire Fighters nevertheless  queston  whether echoes these arguments, emphasizing s view that
firefighting is a heavily rezulated aciivity, insisting there can be no compelling peed for suspicionless
that "Fire Fighters are not pervasively regulated for testing without proof of an existing substance abuse
safery.” (Emphasis added.) But in our view, the problem: -
superior court was not clearly erroncous in finding The central objection which the Fire Fighters
that covered members of both Police Employees have to this policy is not one premised upon the
and Fire Fighters are subject to extensive safety intrusiveness of twenry-*356  first  century
regulations, And in any event, whether firefighters technology or medical science. It s not being
are pervasively regulated "for safery” is beside the subjected to the indignity of compelied urination.
point. For as the Sixth Circuit recently conclpded It is an objection which has its genesis in the two
in rejecting an argument similar to the Fire Fighters’ bundred year old Fourth Amendment: They do
N . argument bere, "this view is simply not supported not, as individuals or as a group, have a drug
by the relevant authority.... [The] cases demonstrate problem. There is no “compelling need” which
that the endre focus of the regulations need not be justifies divergence from the Fourth Amendment's
on the employees themselves, or rela to safery per main rule that searches must be made pursuant to
se, in order for the industry 1o be considered heavily individualized suspicion.
regulated.” [FN61] More pertinent, in our view, is
thal taembers of Police Employees and Fire We find tha: these arguments are unpersuasive. In
Fighters unteniably hold safery-sensitive positions Messerli v. Swmre [FING3] we explained that the
in extensively reguiated ficlds of activity where they right 1o privacy is not absolore, but is subject to
"discharge dugies franght with risks of injury to balancing against conflicting rights and interests.
. others that even & momentary lapse of atention can We concluded that, where a fundamental right is
e haye—-disasrous —consequences -~ [FN62] - We- - involved,- the -state--must-show- a-compeliing-statg- -~ ——~ —
believe that workers in such positions would interest justifying i1s abridgement. [FNO4] More
reasonably  expect that their  conditions of recently we reiterated the Messerli test in the
employment would subject them to exceprionally following way:

close scrutiny.

FN63. 626 P.2d 81 (Alaska 1980).
ENGY, Knox Counry Educ. Assn v, Knox
-~ -~ Courty Bd.—-of Educ, 138 FE3d 36l

382-83 (6th Cir.1998). FN64. See id. at 84,

R (1) does the party seeking to come within the
FN62.  Skinner v.  Railway  Laboy protection of the 1ight "fo [privacy] have a7
Erecurives' Ass'n, 489 U.S. 602, 628, 105 legitimate expectaiion that the materals or
§.Ct 1402, 103 L.Ed.2d 639 (1989). information will not be disclosed?

{2} is disclosure nonstheless required to serve a
compelling state interest?

Police Employees and Fire Fighters further allese (3) it so, will the necessary disclosure occor in
that, even if the policy's provisions for suspicionless that manner which is least intrusive with respect
lesting are not per se invalid, the superior court 1o the right 1o [privacy]? [ [FNG5]]

- upplied an improper privacy analysis in concluding
that the policy meers article I, section 14%

requirement of reasonableness. Insisting “that its FN63. Alusta Wildlife Alliance v, Rue, 948
members have a reasonable expeciation of privacy P.2d 976, 980 (Alaska 1997) (alteration in
in the collecdion and wsing of their urine,” Police original) (quoting Jones v, Jennings, 788
Employees contends that the Municipality tacks a P.2d 732, 738 (Alaska 1950)).
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doubtiess infringe some privacy
expectations, we do not believe these
expectations outweigh the (Governments

[5] This test eschews absolute measures of privacy;
it prescribes the same kind of Hexibility that the
Supreme Court described in Vernonia:

1t is a mistake, however, to think that the phrase
“compelling stare  imerest,”  in the Fourth
Amendment context, describes z {ixed, minimum
guantum of governmental concern, 5o that one
can dispose of a case by answering in isolation
the guestion: Is there a compelling state interest
here? Rather, the phrase describes an interest
which appears imporiani enough 10 justify the
particular search at hand, in light of other facrors
which show the search to be relatively inwusive
upon a genuine expectation of privacy.] [FN66]]

ENE6. 515 U.S. 646, 661, 115 8.CL 2386,
152 LEd.2d 564 (1995).

The ouchstone of a compelling state interest, then,
is simply thar “[the] right {to privacy] must vield
when i imerferes in a serious manner with the
health, safery, rights and privileges of others or with
the public welfare.” [FN67]

— = ENEG T Ravin v State537-P2d 494, 504

(Alaska 1975).

We therefore decline 1o hold that a history of
substance abusg problems is invariably pecessary to
establish a “special need" for suspicionless testing
in  simagons  involving  heavily  regulated,
" safety-sensitive job duties. [{[. [FNGE8]] '

FN68. We note that the Supreme Court

where the Court upheld suspicionless
testing  of certain  Cusioms  Service
employees based om the nature of their
duties, despite the absence of any
docurnented drug abuse problem among
Service employees:

Because successful performance of their
duties depends uniguely on their judgment
and dexterity, these ecmployees cannot
reasonably expect to keep from the Service
personal information that bears directly on
their fitness. While reasonable tests
desizned to  ehicit this  information

reached the same conclusion in Von Raab,_}

compelling imeresis in safety and in the
integrity of our borders, Von Raoab, 489
V.S, at 672, 109 S.Ct 1384 (internal
citations omitted). We do not read

Chandler v. Miller, 520 U.S. 305, 17—~

5.0t 1295, 137 LEd.2d 513 (1957) to
conflict with this proposition in siaung that
"Von Roob must be read in #s unigue
context.” 520 U.S. at 321, 117 S.Ct 1295,
To the conirary, Chandler recognizes that
the ‘“special needs” test requires a
case-by-case examination of the dntes
performed by the employees to be tested.
In our view, the duties of police officers
and firefighters fall far closer to those of
Customs Service employees than those of
elecied public officials.

[6] Applying the flexible Messerii standard to the
cast at hand, moreover, we hold thar the superior
court did not err, for the most part, in concluding
that a "special nced” for testing existed here. The

- superior -court found- that the-Mumnicipality's-interest - - - ==

in ensuring *537 public safery is sufficiently
compeltling 10 outweigh the refatively
modest—thobgh admittedly not
insignificant--intrusion on privacy that ocecurs under
the disputed Municipality policy when Police

Employees and Fire Fightess mernbers are subjected

1o suspicionless urine testing upon application for
employment, upon promotion, demotion or transfer,
or after a vehicular accident. We agree with these
findings. [FNG9] We further agres with the
superior courts finding that the Munjcipality's
policy reflects a close and subsiantial means-to-end
fit in these situations. [FN70] In such cases,
then-cases when suspicionless testing ocours upon
applicaion for employment, uwpon promotion,
demotion or transfer, and after vehicular
accidents—-we conclude that  the balance of
individual versus  govermnmental interests  tps
decidedly 1n the Municipality's favor. [FN71]

FN6S. Although the partes dispure
whether the "special need” asserted in this
case to justify the disputed policy-public
safery-is  sufficiently  compeliing  to
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withstang constiruional scrutny, there is
no dispute that this need gualifics as a
*need divorced from the Smae's general
interest  in law  spforcement”  See
Ferguson v. ity of Charleston, 332 U.S.
at —--, 121 §.Ct. 1281, 1289, 149 L.Ed.2d
203 (2001).

EN70. As the Supreme Court noted in
Vernonig, the proposed ahernative of
suspicion based testing may well be
impracrcable and, indeed,
counterproductive.  See Vernonin, 513
1.5, ar 664, 115 8.Cr. 2386,

FN71. In so concluding, we nowe that
suspicionless 1ESLnE Tegimes in
comparable sifuations have been vpheld by
an overwhelming iajority of courts in
other jurisdicions. See, &g, Hatley v
Department of Navy, 164 F3d 602
(Fed.Cir.1998) {firefighters); Knaox
Counry Educ.Ass't v. Knox Cowry Bd. of
Educ., 158 F3d 361 (6th Cir.1998)

{schoolteachers); “Aubrey—v. Schoel Bd.-of -

Lofayente  Parish, 148 FJ3d 339 (Sth
Cir.1998) (school custodians), Bluestein
v, Skinner, 908 FE.2d 4531 (8th Cir.1590)
(aishine industry persanmel); Taylor
O'Grady, 888 F.2d 1189 (Tt Cir.1989)
{correciional  officers in regular contact
with inmaiwes);, National Fedn of Fed.
Emplovees ~v. _Cheney; . 884 - F2d- 603
(D.C.Cir. 1989) (Army's civilian aviation
persannel, police, and guards), Thomson v.
. Marsh, 884 F2d 113 (4th Cin1989)
(chemical  weapons  plant  workers),
Guiney v. Roeache, 873 F.a2d 1557 (1st
Cir.1989)  {police  officerz  camrying
firearms or engaged in drug interdiction
cffunis); Policermen’s Benevolenr Assn of
New Jersey v. Washington Township, B30
F.2d 133 (53d Cir.1988) (police officers);
Rushion v. Nebraska Pub. Power Dist,
R44 F2d 562 (Bth Cir.l988) (muclear
power plant engineers); Smith v, Fresno
Irrigation Dist, 72 Cal.App4th 147, 84
CalRprr.2d 7753 (1999} (consiruction and
maimenance  warkers),  McCloskey v
Heonolulu Police Dept, 71 Haw. 568, 799

P.2d 933 (1990} (police officers); Doe
City of Honoluln, § Haw.App. 571, 816
P2d 306 (18991) (firefighiers); City of
Annapolis v. United Food & Commercial
Workers Local 400, 317 Md. 344, 365
AZ2d 672 (App.CL1S89) (police officers
and frefighters), New Jersey Transit PBA
Local 304 v. New Jersey Transit Corp.~—
131 NI 531, 701 AJZd 1243 (1997}
(ransit police officers); Carnwo v. Ward,
73 N.Y.2d 432, 534 N.Y.8.2d 142, 530
N.E.2d 850 (1988) {police officers in elite
anti-parcotics unit}; Boesche 1
Raleigh-Durkam  Airport Auth, 432
SE2d 137 (N.C.App.1993) (airport
authority maintenance mechanics), bur see
Guiney v. Police Comm'r of Bostan, 411
Mass. 328, 582 N.E.2d 523 {1991) (police
officers). .

{7] In our view, however, the balance shifts in the
case of an indefinite reguirement of random testing.
[FN72]) The policy's provision for ongoing random
urinalysis testing alters the “special needs” halance
between individual privacy interests .and competing

- governmental” interests-in~ag-least- thres-significant—-—— - -

ways.

FN72. As  originally  proposed in
September 1994, Municipality
Policy/Procedure 40-24 called for random
testing without prior notice. Employees
were 10 be contacted aod -escorted to the
collection site by a supervisor; testing
would occar  throoghowt  the  year
safety-sensitive  employees  would  be
subject to testing on muldple occasions;
and testing for drugs would "not bave to be
- conducted in immediate time proximity to
performing job functons." Although the
Municipality's Cectober 1995  amended
policy  omitted the random  testing
provisions of P & P 40-24 pending couri
review, the Municipality has stated that
“[i)t remains MOA's intent ... to include
‘public safety’ cmployees in random testing
if such tesing is fowsd 1w be
consttutional.”
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First, random testing places incrcased demands on
emplovees’ reasonable expectativns of privacy,
Because the policy’s provision for random tesung
could subject employe=s 1o “unannounced” probing
throughout the course of their employment, the tests
are peculiarly capable of being viewed as
"onexpecied inmusions on privacy." [FN73} For
example, it might seem manifestly unreasonable for
any person applying for a safery-sensitive positon
in a heavily regulated field of actvity not
anticipate—and implicitly agree to—a *538 probing
inquiry into the applicant’s capacity to perform job-
related duties; the same would hold true for any
employee  who might be promoted, demoted,
wansferred, or become involved in & job-related
sccident. But a job applicani- or employes -who
amicipated such inguiries might nevertheless expect
not 1o be subjecred 10 a continueous and unrelenting
sovernment scrudny that exposes the employee to
wnanmounced testing al virally any ume. Such
expectadons cannot be so readily dismissed as
patently unreasonable.

FNT3. Von Raab, 489 US. at 672 n. 2,
109 5.1, 1384,

Second, raodem testng is Imore ipfrusive: 1
subjects employees to a greater degree of subjective
intrusion. An unannounced test's added element of
“fear and’ surprise,” [FN74] and is "unsettling
show of authorty,” [FNT73] make random testing
qualitatively more imrusive than testing that is
trizgered by - predictable, -job-related occumences
such  as  promotion, demotion, and  ransier
Moreover, an ongoing requirement of rtandom
testing is more inrusive because its reach is broader
than that of a requircment thal attaches upoy,
applicarian, promoton, or transfer, In
distinguishing the facts of its prior "special needs”
cases from thost involved in the bospital testing
situaton at issue in Ferguson w. Ciry of Charleston,
the Supreme Court commentad that "It)he use of an
adverse test Tesult to disqualify one from eligibility
for a particular benefit, such as a promotion or an
opportuniry 1o partcipate in an  extracurricular
activity, involves a iess serious inrusion oo privacy
than the umauthorized disseminztion of such results
w0 third paries.” [FN76] Of course, the Court
made this comment in passing, and the lesung
zetme challenged in Ferguson bears no similarity

Page 14 of 34

to the policy ai issug here. But the Court's
reference 10 the reduced inwrusiveness of iests
designed 1o determine eligibility for "a particular
benefit" nonctheless evinces its reeognition that
suspicionless  testing  regquirements  become
progressively more intrusive as  they place
increasingly valuable rights in jeopardy.

FN74. City of Indianapolis v. Edmond,
331 U.5. 32, -—-, 121 8.Ct. 447, 438, 148
LEd2d 333 (20000 (Reboguist, 1.,
dissenting).

FN73. Yon Raab, 489 US, .at 672 n. 2,
109 8.Ct. 1384.

FN76. 532 U8, at ——, 121 S5.Cu. 1381,
1288, 149 1..Ed.2d 203 (2001).

Third, 2 requirement of random testing impacts the
balance betwesn individeal and governmental
interests by reducing the immediacy of the

government's” need ™~ for~thedisclosed information. -~

Unlike  suspicionless  iesting  occasioped by
application, promotion, demotion, wansfer, or
vehicular accident, the policy's rapdom  test

provision has no logical nexus to any job- related
occurrence.  Partienlarly in the absence of a
documented history of snbstance abuse, then, the
Municipaiity can  claim oo immediate,
job-contextual meed to koow the results -of &
randomly drawn urinalysis; it can only claim a
more atienuaied, instittional interest in checking,

Considering these subtle yet sigmificant attributes
of rendom testing, we conclude that the
Muynicipality has failed o meet 38 burden of
establishing a special need for its random testing
provision. In so concluding, we mote that the
United States Svpreme Court has never approved an
open ended random-testing regime like the one at
issne here. [FN77] Indeed, Von Raab spoke
favorably of a sospicionless testing regime that
applied only upon transfer or promotion precisely
pecause it lacked a random, upannounced
COmponent:
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EN7?. In Skinner, the Court wupheld
suspicionless testing for rtallway workers
involved in accidents and safery-related
violatons, 4890 U.S. a 607-i1, 109 S.Cu
1402. In Von Raab the Cowrt approved
suspicioniess testng for applicants seeking
promotion or transfer to certain Customs
Service positions. 483 11.S. at 679, 109
S.Ct. 1384, Vernonia is the omly case in
which the Court has considered & random
testing provision. Although the Vernonia
Court upheld a random test requirement
for high school students, the record in that
case esiablished the existence of a drug
problem among smdents that had reached
crisis levels. See 513 U8, at 660-62, 115
5.CL 73B6. Moreover, the randorn testing
repime that the Vernonia Court approved
applied only to a limited class of students
{those who chose o participate in
interscholastic athletics), and anly during
seasons of active competition. See id at
650-31, 115 S.Ct. 2386, Fimally, the
Vernania Court idenified as the "most
significant element in this case” the school
system's unigue tole "as guardian and wmror
morn o e o chfldren-entrusted to its care.™ Jd at
665, 115 3.CL 2384,

Indeed, these procedures significantly minimize

the program's iotrusion on privacy inlerests.

Only employees who have been *359 tentatively

aceepted for promotion or transfer to one of the

three categories of covered positions are iesied,

and applicants know at the outsel that a drug test

is a requirement of those positions. Employees

are alsa notified in advance  of the scheduled

7 sample collection, thus reducing to a minimum

. " any "unsettling show of authority.” | [FN78]] »

FNN78. Von Raab, 480 U.S. at 672 n. 3,
109 S.CL 1384 (quoung Delaware w
Prouse, 440 U.5. 648, 657, 99 §.Cu 1391,
39 1L.Ed.2d 660 (1575)}).

And motably, at least one federal circmt court has
expressty relied on the absence of a random lestng
component as a basis for approving a suspicionless
testing policy. [FIN79]
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FNT79. See Knox County Educ, Assnm v
Knox Counry Bd of Educ., 158 F3d 36},
384 (6th Cir.1998)., The Knox Couwnry
court stated: On  balance, the public
interest in attempiing to ensore that school
teachers perform their jobs umimpaired is
evident... These public interests clearly

outweighed the privacy interests of the-—

teacher.... This is particularly so because it
is o one-time tes:, with advance notice and
with npo random resting component, and
because the school system in which the
empioyees worked is heavily regulated,
particulardy as to drug use.

ld. {emphasis added).

We do recognize that many other couorts
have upheld sespicionless testing policies
thut inciude random testing components.
Ses, ep.,, Hailey v. Department of Navy,
164 F.3d 602 (Fed.Cir.1998) (firefizhters);
Aubrey v. School Bd. of Lafayerne Parish,
148 F3d 339 (5th Cir.1998) (school
custodians); Bluestein v, Skinner, 508
F.2d 431 (9th Cir.1990) (aihine industy
persommel)y,  Naorional  Fedn  of  Fed.
Employzes v Cheney, 8B4 F2d 603

(D.C.Cir:1989) = fArmy's-—civilian— aviagon—- - ————

personnel, police, and guards);, Thomson
v. Marsh, B84 F.2d 113 (4th Cir.1989)
(chemical Wweapons planmt  workers);
(Guiney v. Roache, 873 F.2d 1557 (st
Cir.1989)  (police  officers  camrying
firearms or engaged in drug interdiction
efforts); Policemen'’s Benevolent Assn of
New Jersey v. Washingron Township, 850
F.2d 133 (3d Cir.1988) (police officers);
Rushton v. Nebraska Pub. Power Dist,
B44 F2d 362 (8th Cir.1988) ({(nuclear

‘power plant engineers); Smith v. Fresno

Irrigation Dist, 72 Cal.App4th 147, 84
CalRptr.2d 775 (1999) (construction and
mainenance  workers);  McCloskey  w
Honplulu Police Dept, 71 Haw. 368, 799
F.2d 933 (1990) (police officers); Doe v
Ciry of Honolulu, §8 Haw.App. 571, 816
P.2d 306 (1991) (fwefighters); New Jersey
Transit PBA Local 304 v. New Jersey
Transit Corp., 151 NJ. 331, 701 A2d
1243 (1997 (ransit  police  officers);
Carwso v Ward, 72 N.Y.2d 432, 534
N.Y.52d 142, 330 N.EZ2d 550 (1988)
(police officers in elite anti- narcofics
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unit), Boesche v. Roleigh Durham-Airpart
Awh, 432 SE2d 137 {(N.C.App.1593)
{atrport authority mainizeance Toechanics);
bur see Guiney v. Police Comm'r of
Bosion, 411 Mass. 328, 382 M.E2d 333
(1991) (police officers). But none of
these cases independently discuss  or
consider the validity of random testng
TEQUirements.

It is thus uncertain whether the policy's random
testing provision would pass muster tnder the
Fourth Amendment. But we need not speculate on
this issue. Becavse we address the policy's validity
under the mors protective requirernents of the
Alaska Constimution, we conclude on the present
record-which reveals no documented history of
substance abuse problems among Police Employess
or Fire Fighters members and fails to establish that
the policy's goals will not be adequately addressed
by its remaining  suspicionless testing
provisions—that the random festing provision is
unressonable and therefore violates aricle I, section
14 of the Alagka Constitution.

= -~—RrPublicinreres: Litiganm Starus————— =~ =~ -

[8] Om cross-appeal, the Municipality argues that
the trial court abused its discreiion by finding that
Police Employees and Fire Fighters were public
interest liigants and by failing to award anorney's
fees to the Municipality on this basis. We reject
this argoment.

We restated the criteria for determining whether a
party is a public interest lisigant in Valley Hospiral

. Assnv. Mat-Su Coalirion jor Choice:

{1} the case effectuates a strong public policy,

(2) numerous peopte will bemefit from thé

litigation,

(3) only a private pasty could be expected 10

bring the aciion, and

{4) the party would not have sufficianl economic

incentive 10 bring the lawsuit even if the actian

invelved only narrow issues lacking general
- imporance.f [FN80]]

FN80. 948 P.2d 963, 972 n. 21 (Alaska
1997

Page 16 of 534

The Police Employees and the Fire Fighrers satisfy
gach crirenion.

The wial court did not clearly emr when it
determined that this lidgatdon was bronght o *560
effectuatz 2 strong public policy regarding the
privacy interests of Alaskan citizens and the

constittional limitadons on search and sesizure.-—

When litiganis seek to effect swong policies like
those affecting privacy imteresis, they benefit ail
Alaskans, satisfving the second criterion- that
numerous people benefit from the litigadon. The
Municipafity does not comest thar only a privae
party could be expected to bring this action, thus
satisfying the third crtenion. Finally, the
Municipality's speculation that economic incentives
motvased the Fire Fighters and Police Employees
to bring this action is withour merit. While the
Municipality raises the possibility that individual
Police Employees and Fire Fighters could Jose their
jobs due o drug use detected upder the
Municipality's policy, the Fire Fighters and Police
Employees, as employes groups, have no economic
interest in the lidgation. Moreover, the two groups
asseried  that  their  interests  in pursiing
constitutional limitations on suspicionless drug

testing -significantly outweigh--individual- economic---—- -~ = -~

Pnterests in departments with no history of pervasive
drug abuse. The trial court 50 beld, and we agres.

We therefore conclude that the superior court did
not abuse its discretion in finding Police Employees
and Fire Fighters to be public interest litigants.

V. CONCLUSION

‘Except as to the random testing provision, we

AFFIRM the superior court's ruling npholding the
validity of the disputed Municipality policy. We
also AFFIRM the trial court's conclusion that Police
Employees and Fire Fighters are public interest
litigamts. As to the random testing policy, we
REVERSE for the reasons stated in this opinion,

MATTHEWS, C.]., dissenrs.

COMPTON and FABE, J1., not participating.
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MATTHEWS, Chief Jusiice, dissenting.

I agree with Judee Hunt's thorough and carefully
reasoned opinion which upholds the right of the
Muricipality of Anchorage 1o randomly test police
and firefighters for drug use. 1 have but litde 10
add to her opinipn.

Cases supporting suspicionless random drug testing
of public employess whose work affects the public
safety include the following: Harley v. Depariment
of Navy, 164 F.3d 602 (Fed.Cir.15998) (firefighters);
Aubrey v. School Board of Lafayetie Purish, 148
F3d 359 (5th Cir.1998) (school custodians);
Bluestein v. Skinner, 908 F2d 451 (5th Cir.1890)
(airline indusiry pessonnel); Tavlor v O 'Grady,
BR8 F.2d 1189 (7th Cir.1989) (comeciional officers
in regular comact with inmates), Thomson v. Marsh,
884 F.a2d 113 {4th Cir.1989) (chemical weapons
plant workers); Narional Federation of Federal
Employees v. Cheney, 884 F2d 603 (D.C.Cir.1989)
(Army's civilian aviasion persomnel, police, and
euards); Guiney v. Roache, 873 F.d 1557 (st
Cir.1989) (police officers camying firearms orf
engaged in drug interdicton efforts); Policemen's
Benevolent Assn of New Jersey, Local 318 w

: “*""“‘Wﬂsh'ingmn"Tawri:hiprSSD*F:_?d--l-33-(3rd Cir. 1988) -

{police officers); Rushion v Nebraska Public
Power Disiric;, 844 F.2d 562 (8th Cir 1988)
{(nuclear power plant engineers); Smith v. Fresno
frrigation  District, 72 Cal.AppAth 147, 84
CalRpw.2d 775 (1999} {consiuction  and
mainienance  workers); McCloskey v Honolulu
Paolice Deparment, 71 Haw. 368, 799 P.2d 933
- {1990) (police officers): Doe v. City and County-gf
Honoluly, 8 Haw. App. 571, 8§16 P.2d 306 (1991
(firefighters); New Jersey Transit PBA Local 304 v.
New Jersey Transit Corp., 151 N1 531, 701 A.2d
T 71545 (i997) (wamsit’ police officers); Caruso v,

Ward, 72 N.Y.2d 4332, 534 N.Y.5.2d 142, 530

NE2d BSD (1988) (police officers in elite
anti-parcotics unity, Boesche v. Raleigh-Durham
Airport Authority, 111 N.C.App. 149, 432 S.E.2d
137 (1993} (amrport  authority maintenance
mechanics). By contrast, only onc case decided
since the United States Supreme Court’s decision in
National Treasury Employees Union v. Von Roab,
489 T.8. 656, 109 S.Ci 1384, 103 L.Ed.24 685
(1989), Guiney v. Police Commissioner ef Bosion,
411 Mass. 3728, 582 N.E2d 523 (1991), supporis
the conciusion reached in today's opinion that the
privacy inerests of *561 police or firefighters
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preclude random testing. [FN1]

FN1. See New Jersey Transir, 701 A2d at
1254-53 (noting that “[plost Skinner/Von
Renk  cases  thay  have  considered
challenges o random dmg  tesiing

programs under the Fourth Amendment-—

and paraliel state constitotional provisions
have generally upheld [such] testing," and
relegating the Guiney case (o "bur see”
status).

Both Guiney and today's opinion call for a showing
that there is a “documenied history of substance
abuse problems among Police Employees and Fire
Fighters members” as a precondition for random

1ests.

[FNZ] Other courts have recognized,

however, that "poliee departmemts have not been
immune from the drag use that has affected otber
workplaces.” [FIN3] The abscnce of a documented
drug problem within the polce and fire deparmments
should not logically negate the validiy of the
Municipality's testing program. [FN4]

FN2. Slip Op. at 539; see Guiney, 382
N.E.2d at 525 (noting that record offered
nothing to show existence of a dmug
problem in Boston Police Department).

FN3. New Jersey Transir, 701 A2d at 1259
{citing Joseph F. Dietrich & Janetic Smith,
The Nonmedical Use.of Drugs Including
Alcohol  Among- Police Personnel: A
Critical Literature Review, 14 1. Police

Science & Admin. 300, 300-03(1986)). —

FN4. See, e.g., Von Roab, 489 U.S. at 674,
109 8.CL 1384 {"Where .. the possible
harm against which the government sseks
10 guard is substantial, the need to prevent
its  occumence  furnishes an  ample
justification  for  reasonable  searches
calculated to advance the Governments
goal."); Harmon v. Thornburgh, 78 F.2d
484, 487 (D.C.Cir.1989); Ciry and County
of Honolulu, 816 P24 at 313 (ciing
Harmon),
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The majority appears 10 believe that public safety
will not suffer if the Municipality’s random drug
testing program is dispensed with. [FN5] I would
defer 1o the Municipality's public  safety
adminisiraters on this point, Tor they are the experis
on the realives of law enforcement work, the
difficulies of identifying drog usage by law
enforcement personnel, and the hazards created by
drug-impaired public safety employees.
Concerning thess points, it has been recognized that
identifying drug abuse among employees who
operate largely outside the immediate supervision of
their superiors presents significant difficuldes for
municipalies. [FNG] As 2 result, numerows
jurisdictions have found random testing necessary
based on the ineffectivencss of alternative methods
of detecting drug use by police and fire personnel.
[FN7) The difficulty of recognizing narcotics usage
among public safety employees without random
testing will, 1 fear, ensure that random testing will
only be justified to the court’s satisfacton after one
or more drug-refated accidents. In my opinion, the
risk 1w public safety inherent in this approach
putweighs the modest privacy interests prejudiced
by on-the-job drug testing. Accordingly, T dissent.

FN3. See Skip Op. at 558, 539-560.

FNG. See Von Raab, 469 U.S. at 674, 109
§.Ct 1384 ("Detecting drug impainment on
the pant of [such] employees can be a
difficule task, especially where, as here, it
- is-not feasible to sobject employees and
their work product to the kind of
day-to-day scrutiny that is the norm in
more raditional office environments.").

#
FN7. See, eg., McCloskey, 799 P2d at
958.59 (noting impossibility of detecting
drug use by police officers through
observation and individualized
investigations); Ciry  and  Counny  of
Honolulu, 816 P2d o 315  ({noting
ineffectiveness of detecting drug use by
fire  fighters through observation,
psychomotor tests, and cognitive Lesis);
Carusa, 534 N.Y.5.2d 142, 5330 N.E2d a
833 {citing sratistics concerning
ineffeciiveness of drug tesing predicated

Page 18 of 34

Pagze 17

upen reasonable suspicion).

APPENDIX A [FN#]

EN* Minor editorial changes have been
made 10 the superor court's decision in-—
compliance with the sopreme courls
technical guidelines for publication,

IN THE SUPERIOR COURT FOR THE STATE

OF ALASEA
THIRD TUDICIAL DISTRICT AT
ANCHORAGE
ANCHORAGE POLICE DEPARTMENT

EMPLOYEES ASSOCIATION and ROE HEUN,
Fiaintiffs,
vs.

MUNICIPALITY OF
Defendant.

ANCHORAGE,

#5617 INTERNATIONAL ASSOCIATION OF

“FIRE-FIGHTERS, - LOGAL--1264, - and - JOSEPH - .

ALBRECHT,
Plaintiffs,
Vs,

MUNICIPALITY OF ANCHORAGE,
Defendant.

Case No. 3AN 06 4880 C1
Case No. 3JAN 56 5063 CI
{Consolidaied)
DECISION AND ORDER: CROSS MOTIONS
“FOR SUMMARY JUDGAMENT ™~ 7 77

These consolidated cases were brougnt by the
Arnchorage  Pplice  Department  Employess
Association (APDEA) and its president, Rob Heun,
{Case No. 3AN 96 4880 CI) and the International
Association of Fire Fighters, Local 1264, (IAFF)
and its president, Joseph Albrecht, (Case No. 3AN
96 3065 CI). Plaingfis  challenge  the
consuwtionzlity of the substance abuse iestng
policy adopied by the Municipality of Anchorage
(Municipality} and seek to permanently enjoin
implementaton of those portions of the policy
which permit testing in the absence of reasonable
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suspicion. APDEA is the bargaining unit for non-
supervisory members of the Anchorage Police
Deparmment. IAFF is the exclosive bargaining onit
for non-supervisory mernbers of the Anchorage Fire
Deparument.

Both APDEA and IAFF filed motions for sumunary
judgment or grounds that provisions of the
substance abuse testing policy which permit testing
in the abseace of reasonable suspicion violate
employees' right 1o privacy under the Alaska State
Constitution, Article 1, Seetion 22, and employees'
right 10 be free from unrcasonable scarch and
seizure under the Alaska State Constitation, Article
1. Section 14, APDEA and IAFF also ask the court
10 declare the provisions to be in viplation of the
United States Consunon. [FNI1] The
Municipality filed cross-motions  for  sumimary
judgment on grounds that the policy does not
victate the privacy or the search and seizure
provisions of either the state or federal constitutions.

FNi. The APDEA also raised subsiantive
and procedural due process claims in its
- complaint, but failed 0 address these
=+ theories-in-its - briefing: - Thesearguments
are not before the court in these motions.

1. BACKGROUND
A. Municipal Policy No. 40 24

In - September - 1894, the Municipality - -adopted
Policy No. 40 24 (hercinafier “the policy™), [FN2]
which establishes mandatory  substance abuse
_testing procedures for many municipal employess.
"Municipality Exhibiis D & E. [FN3] The policy,
orovides for lesting upon application, promuucn,
wansfer, or demotion, following & vehicular
accident, upan reasomable suspicion, and pursuant
tlc a random selection procedure, The policy was
amended in October 1995 as a result of negotiations
with municipal unions. [FN4]

TN2. See Appendix 1o this decision for the

policy in its entirery.

FN3. The policy was adopied as part of the

- - implementing -
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traplementation  of Policy No.
{(adoped Tupe, 1991) which attempis to
address the problem of substance abuss in
the municipal worlgplace.

FN4,  APDEA  participated  in  these
negodations, but JAFF chose not to iake
part. IAFFs claim of unfair Jabor
practices as a result of the implementation
of the policy is not before the court on
thess mouons.

The policy was not immediately implemented in
either the Fire or Police - Deparments. However,
on April 12, 1996, the Municipality sent 2 notice o
all covered employees advising that as of May 13,
1996, they would be subject 1o testing upon
promotion. Municipality Exhibi: G, 4 12 96 letter
from Thomas Tierncy., APDEA and IAFF advised
the Municipality thar they believed suspicionless
substance abuse testing was a vicladonm of
employees’ constiwtional rights and subsequently
filed these actvons. In  October 1956, the
Municipality  actsally  began  testing by

provisions for the Police Department and
implementing all but the random tfesting provision
for the Fire Department. Municipaliry Exhibit O,
10/24/96 lenter to AFD Chief Nolan from Thomas
Tierney and 10 29 96 ictier to APD Chief OLeary
from Tiemrnsy,

#3563 B. Challenged Testing Provisions

At issue in these cases are the portions of the policy
which provide for tesing (1) upon promation,
transfer, or demotion, {2) post-dccident, JFN35] and
(3) randomty.

FM3. The IAFF does mot oppose tesong
after a work-related accident involving a
vehicie, IAFF Memo at 4.

1. Testing upon promotion, rransfer, or demotion
Policy language appears to require substance abuse

testing as the final siep in the selection process for
public safety posiions even for employees
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wansierred, promoied or demoted from  another
public safery position. [FNG} Policy §§ 7.a.(1) &
7.o.(1-(2). Accprding o the  Municipality,
promotion  or  demorion migpers  tesung  for
emplovess moving from a public safery positon;
however, transfer iesting is wriggered only when an
employee changes from one posiupn within a job
classification which is mot sobject 10 testing 1o
another position in the same job classification
which is subject to iesting. Affidavit of Charies
Shelon at 9 3.

FN6. Section 7.a{l) of the policy
deseribes under what circumstanees  an
employee - - s subject - to
promotion/tansier/demotion  testng. (This
secidon also  governs  pre-employment
testing which the parties do not challenge.)
Pre Employment drug and alcohol iesiing
is the final step in the selection process for
safety-sensitive and public safery positions.
Pre-employment testing may result from
any of the foliowing empioyment actions:
-- New Hire
-- Rehire

" ZPromotion
— Demoton ~ Transfer
-- Reinstatement
-~ Re-employment

Employees in safety-sensitive or public
safety positions will be required to re-tast

for wansfer, promotion, or demotion unless

T this Yequirement i5 waived by the Director
because an  employee has  passed a
substance abuse exam within the last thirty

o~ .. tays. SR - ce o em

)

3. Post Accident Testing

The policy zalso requires tesung when an employee
s involved in a motor vehicle accident while
performing job duties if the accident results in a
moving  violaton, serious injury, or propsity
" damage. Policy §§ 7.a.(3), T.c. (4). [FN7] ~

FN7, Section, 7.a.(3) requires testing under
the following circumsiances:
Post Accident Teszing-Unless waived by
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the Employee Relatons Deparuosnt,
post-accident  testing  will bz  conducted
when there has bheen a work related
vehicnlar  accident. The procedures  for
posi-aceident tests are outlined in 7.c.(4).
Secuipn 7.c.(d) lists the circumstances that
will trigger post-accident testing,

Pogt accident testing may be conducted

when there has been a work relzied
accident occuwrring while an employee is
performing job duties that results in: a
citarion for a moving violation; death or
personal injury; damage to Municipal or
private property excioding the vehicle; or
a vehicle being towed from the scene of
the accident or removed from service. In
any of these circumstances, any employes
who is directly involved in the incident
shali be subject to the specific criteriz set
forth below, being tesied for diugs andfor
aechol. The first  priority  will  be
reatment of any injuries and cooperation
with Taw enforcement personnel.
Post-accident testing will be done within B
hours of the accident and drug testng must
be completed within 32 hours afier the
Tlaccident” T T 0 T T
NOTE: If the accident resulling in damage
to Municipal or privale property was
cansed by a public safety employes,
operating within standard operating policy
guidelines, the reguirement for post
accident testing may be waived hy a
Command Officer.

3. Random testing

The policy also calls for periodic, unannounced,
random testing of employess in public safery
positdons. Policy §§ S.v, 7.a.(2). 7.c.(6). [ENB] A
designated independent *564 percentage of the
public safety employees are chosen for alcobol and
drug tesling on an irregolar basis. The employees
¢ chosen randomly and are not given advance
notice, No discretion is vested in any supsrvisor.

FNS. The policy originally adopted by the
Municipality in Septemmber 1994 included
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random . testing  for  public  safery
emplovees.  Municipaliny’s  Exhibit D,

— T APDEA T employze

i

Policy No. 42 24 at 5 & 22 23, 8§ 5t &
7.c.(7). This provision was not included in
the amended policy adopled in Ociober
1085, However, if random testing is
found 1o be construionally permissible,
the Municipality intends fo conduct such
testing of all public safety employees. As
Carol Smith, the Affirmative Action and
Compliance Manager in the Deparunent of
Employee Relations with the Municipality,
whose job includes Drug Free Workplace
Act compliance dotes, explains;

The Amended Policy 40 24 presently doss
not  address - random
safery” employees. Language including
"public safery” employess in random
tzsting was omited from the amended
policy becapse the MOA imended 1o
implement all other types of testing, prior

to the court having the opporunity 1o
review the constitutionality of random
esting. The omission was iniended 10

reflect
tesfring

the MOA's posidon that random
would not be conducted for

decision. At no time did 1 state that the
policy would be implemented in any otber
manner than Dy its 1erms.

It remains MOA's imtent, however, to
include * “public  safery” employees in
randam testing if such tesung is found 1o
be constifutional.

Affidavit of Carol Smith-al 59 14, 15,
Section 5.v of the amended policy defines

a random test (italicized language is added -

from the original policy):
Random Test-an unanuounced substance,
zhuose test given periodically to Transit an
other employess who are regaired by
government regulations to be subject 10
rantom testing, and individuals in public
safery positions subjecr fo randop: testing.
Section 7.a.(2) sets out the requirement of
random drug testing and to whom the
testing applies: :
Random testing 15 only  applicable 10
certain - Transit Department employees,
employess required to have a DCL, other
employees  required by  governmeni
reguiations 1o be subject to random testing,

testing. for “public .

~—abseni— & cOWt's” -
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and individuals in public safery positions.
Once each month, the Conwactor  will
randomly sclect the appropriate percentage
of employees, determined by the Employee
Relations Deparment.employed in
safery-sensitive/public safery positions to
be sested. The selection will be performed
through use of a safistically
computer random selection method,

C. Emplovees Required 1o Undergo Testing

Although all employees are subject to post-accident
testing, only employees in "public safety positons”

areg

promation/transfer/demoton  tasting.

and . 1o
The peolicy

subject 1w random  testing

defines a "public safety position” as "a position in
the Police or Fire Department having a substantially
significant degree of responsibility for the safery of
the public where the unsafe performance of an
incumbent could result in death or injury to self or
others.” [FN9] Policy § 3(t). An overwhelming
majonity of the members of APDEA and 1AFF hold

jobs

positions.”
safety posidon” job classifications were made at 'a -

which are classified as
{FN10}  Police

sufety
“public

"public
Department

meeting on March 15, 1996, attended by members
of the APD, including then-Deputy Police Chief
Duane Udland, and members of the Municipal

Emplovees  Relation  Department,  including
Employment Manager Charles Shelion. Fire
Deparmment  “public  safety  position”  job

classifications were also made in the spring of 1996
by Fire Chief James Nolan and members of the

Municipal

Employee  Relations  Depariment.,

Following are the general job classifications and
daties designated as “public safety positions.”

FNS.  The policy also  discusses
“safety-sensitive” positions. There are no
safety-sensitive  positon[s}] within the
Police Deparmment. Affidavit of Carol
Smith at 4, § 11. Nor do there appear to
be any safety-sensitdve positions within the
Fire Department,

FNI10Q. 427 out of 437 APDEA members
are employed in positions designated as
"public  safery  posidons.”  APDEA
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Responsz mt 3; Supplemsnial Affidavit of
Rob Heun at 2, § 2. All bt thres job
clagsifications for IAFF members are
considered  “public  safety  positions.”
Municipality Memo re: IAFF 8.1 at 7,
Municipaliry's Exhibit T,

POLICE DEPARTMENT:

Police  Serpeant; Senior Police  Detecrive;

Parrol Officer/Warrant Officer: Sworn  officers

whose doties include responding to emerzencies,

performing  rescue operations, arresting  and

rransporting  suspects.  Officers carry  firearms,

may use force and may operate vehicles at
- excessive speeds. Ce
Comnuniry  Service  Qfficer:  Positions  assist
officers at emergency scenes with waffic conol.
May also be assizned o evidence room where
dangerous weapoens and drags are kept,
Police Records Supervisors; Senior Police
Clerk: Police Clerl; Comnunicarions Clerk 11
Communicarions  Clerk  I:  Police clerk
positipns may respond to emergency (911) calls,
Comrmunication *365 clerk positions  may
dispatch and route police units.

= {denrificarion - —Specialist;—— —Identificarion -

Technician; Assistamt  Idenmtification  Specialist;
Property and Evidence Specialis;; Properry and
Evidence Technicion: Positons involved in the
collection, preservation, and storage of wezpons,
drugs, and blood/issue evidence. :
The positions of Crime Prevention Specialist, Data
System Specialty Clerk, Speciality Clerk, and
- -~ Police Messenger- are- not- designated -as- public
safery positions.

FIRE DEPARTMENT:

Fire FighrerfEMT;- Fire Fiéhrer/}’aramedic:”

Positions rtespond  to fire and  medical
emergencies, combat fie, administer medical
care, and perform rescue operatons,
Fire Apparams Engineers: Position responds 1o
fire and medical emerzencies, operate emergency
vehicles, operate support apparaws {(i.e. pumps,
hoses, ladders), and perfonm maintenance on
- ‘eImergency eguipment. :
Fire Capain; Senior Fire Caprain; Paramedic
Supervisor; Fire Banalion Chief: Positions
conduct and supervise responses 0 emergency
operations and may bs required to perform fire
; fighter and paramedic functions i emergencies.
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Fire Investigutors; Fire Inspectors:  Positions
conduct criminal investgalions, inkpecl compiex
fire vesponss systems and building  construction
for code violations,

Fire Training Specialist: Position responsible for
all areas of emergency waining and serve as
supplemental  safety officers  during  major
EINEIgEnCies. ——
Fire  Dispaicher;  Fire Lead  Disparcher:
Positions receive and route emergency (911)
calls,

Fire  Mechanics;  Fire Lead  Mechanics:
Positions  inspect and repair all  response
apparatus, respond (0 major emergencies  to
service and roaintain  the equipment  during
FESPONSE OPEralions, S

The posidons of Fire Office Assistant, Fire Senior
Office Assistan[t], and Fire Office Associate are not
classified public safery positions.

Plaintffs have not challenged the designation of
these jobs as "public safery positions.” Therefore,
the court will assume as a factual matter that each of
the designated "public safety positons” entails a
“substantially sigmificant degree of responsibiligy
for the safety of the public where the unsafe

performance -of an incnmbent could result- in death -~

or injury 1o seif or others.” Policy § 3{t).
D. Testing Procedures

The policy sets ont testing procedures at fength and
incorporates  current  federal  Department  of
Transportation regulations. Policy § 6. Employees
report 1o a collection site to provide a urine sample.
The coliection site personnel checks an employee's
photo identification, and any personal besiongings
{outer parmems, comtents of pockets, purses,
briefeases, eic.) that the emplovee wants to take into
the testing reswoom. The employee is asked to
provide a urine sample m a private restroom. The
employee 15 pot observed while providing the
sample. The collection site personnel then verifies
the urins specimen's imtegrity by checking for
sufficient volume, temperature, and the abssnce of
unusual color or sedimenl. In the presence of the
employee, the collection site personnel then pours
part of the urine sample into a second container
which is preserved for later festing if requested by
the employee 1w verify inidal results, The
employes then seals and labels the urine specimens
in the presence of the collection site persoaneal.
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The sample is sent o the testing lab, where lab
persannel verify that the ID on the botde and chain
of custody form matwch, that there is sufficient
volume, and that the ramper proof seal is intact. An
initial test iz perfonmed. If ot yields a posiuve
resuls, 2 second test is dome viz Gas
Chromaiography Mass  Specmoscopy. I this
second tost also yields a positive result, a "positive
test” is reported to the Medical Review Ofiicer.
Otherwise, 2 "negasive 1est” is reported.

The Medical Review Officer reviews the test
results and vesearches reasons for a confirmed
positive 1test. This includes checking with fhe
employes 10 determine if there *366 is a legnimate
medical expianation for the 7esult such as a
prescribed  medication. If the Medical Review
Officer determines that the posidve test result does
not have a lepitimate medical explanation, the
positive Tesult is vepormed to the designated
Employee Relations Representauve.

Tailure to show up for westing and failure 1o provide
a sample are also reported w the Employee
Relations Department.

L DISCUSSION - ~= == e

The pardes agree that the siale constiution
provides ereater individual protection than the
federsl comstinnion, so if the policy passes muster
under Article 1, Sections 14 and 21 of the Alaska
Constitution, it is also constmonal under the
comparable provisions of the United States
Consttution. Therefore, “the cowrt will focus s
atiemtion on the constisutionality of the challenged
portions of the policy under the state constitution.

Summary judgmant shall be repdered "if the
pleadings, depositions, answers 10 interrogatories,
and admissions on file, together with the afndavlts
show that there is no penmips jssue as 10 any
material fact and that any party is entiled to
judgment as a mater of law." Alaska Civil Rule
36(c); see also Whaley v. Staie, 438 P.2d 718, 719
720 (Alaska 196B). A genuine issue of fact "exisis
where reasonable jurors could disagres on the
resolution of a facwal issue. McGee Steel Coo w
Stare ex rel. MeDonald Indus. of Alaska, Inc., 723
P.2d 611, 614 (Alaska 1986). The court must view
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all facts in the light most favorable to the
non-moving party, See Clabough v. Boncher, 5435
P.2d 172, 175 n. 5 {Alaska 1976); Braun v. Alaska
Commercial  Fishing and Agriculture Bank, B16
Pad 140, 142 n. 2 (Alaska 1991). The party
opposing summary judgment must set forth specific
facts demonswating that a material issue of fact

exists. Civil Ruole 36(e); Howarth v. First Natl™™

Bank of Ancharage, 540 P.2d 486, 489-90 (Alaska
1975), affd on rehearing, 551 P.2d 934 (Alaska
1976y, I, in deciding a moton for swmmary
judgment, the court must decide questions of law,
the conrt will adopt the rule of law which is most
persuasive in Heht of precedent, reason, and policy,
Ford v. Municipality of Anchorage, 813 P.2d 634,
635 {Alaska 1991); Guin v. Ha, 591 P2d ]381,
1284 5. 6 {Alaska 1979).

The parties agree that the issues vaised are
appropriately vesolved by summary judgment
because the demils of the Municipality's substance
abuse testing policy are uncomested (although its
implications are not), and the guestion for the court
is a legal one. See, e.g., American Federation of
Government Employees v. Skinner, 885 F2d B84,
894.95 (D.C.Cir.1989) (finding summary judgment

" procedure properfor Teviewing —constimdonality of -

drug testing program}).

B. Does the Testing Policy Violate Employees’
Constitutional Right to Privacy Under Arrcle I,
Secrion 22, of the Alaska Constitution?

i Scap:e of the Right 1o Privacy

An individual's tight to privacy is specifically
protected by Ariele I, Secion 22 of the Alaska

- Siate Constimtion which provides in part:
The right of the people to privacy is recognized T

and shall not be infringed.
The sight to privacy onder the Alaska Constintion
is broader and more encompassing than the rght to
privacy protected  under  the United Siates
Constitution. Messerli v. Sware, 626 P.2d 81, &3
{Alaska 1980); Wopds & Rehde v. Srate, Depr. of
Labor, 363 P2d 138, 14B8-49 (Alaska 1977); Ravin
v. Srare, 537 P.2d 494, 514-15 {Alaska 1973).
Although the right to privacy under the United
Sraes Constimttion 35 only an inferred right
emanating from other enumerated rights, Alaska's
constitution explicitly lists privacy as one of the
basic righis granted 10 all Alaskan citizens. Faleon
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24 F.3d 347
144 Lan.Cas, P 59,400, 17 IER Cases 1377
{Cire as: 24 P.3d 347)

v. Alaske Public Offices Commission, 570 P2d
468, 476 (Alaska 19773 The Alaska Suprems Court
has mterpreied the right w privacy as extending fo
the communication of "private matiers," "a person’s
more intimate concerns,” “the fype of personal
information which, if disclosed even 1o a friend,
could cause gmbarrassment or anxiety." ¥*367Doe
v Alaska Superior Courr, 721 P.2d 617, 629
{Alaska 1986) (quoting several prior Alaska coses).

A right 1o privacy will be recognized where an
individutal has an actual or subjective expeciation of
privacy and the expectation is ope that society is
prepared 1o recognize as reasonable. Jones v
Jennings, 788 P2d 732, 738 (Alaska 1990).
However, the right to privacy is mot absolule,
Messerli v. Srate, 626 P24 51, B3 (Alaska 1980).
"When a matter does affect the public, directly or
indiractly, it loses its wholly private character, and
cen be made 1o yield when an appropriate public
need is demonstrated." Ravin v. Srtare, 537 P.2d
454, 304 (Alaska 1973), guoted in Doe v. Alaska
Superior Court, 721 P.2d 617, 630 (Alaska 1986).
Thus, the right 10 privacy “muost yield when it
imerferes in 2 serious manner with the health,
safery, rights and privileges of others or with the

{Alasks 1973).
2. Ravin Balancing Test

The Alaska Supreme Court has ariculated the
foliowing test for determining whether a challenged
state action violates an individual's right to privacy.

--First, the court must determine the. natwre of the
plaintiff's rights, if any, infringed vwpon by the state's
action. Second, the court must resolve the question
of whether the infringement is justified by
determining (1} ~ whether there is & proper
governmental iniersst in imposing the restrction”
and (2) whether the means chosen bear & close and
substaniial relationship 10 the govermmental imerest.
[FN11] Ravin v. Staze, 537 P.2d 494, 498 (Alaska
1975), Thus, in order 1o determine whether
Plaintiffs have a valid privacy interest that
outweighs  the  Municipality's  interzst  in
suspicionless substance abuse iesting, the court
must answer the following guestions:

FN1i. In Revin, the Court explicitly
adopted the "proper government

interest"/"close

Constitution, the

cagses, the Court hag

and
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substantial
relationship” test rather than the rradidional
compelling swate interest test for evaluadng
a right 10 privacy. Ravin v. State, 337 P.2d
484, 498 (Alaska 1973). In Falcon v
Alaska  Public Offices Commission, 570
P2d 469, 476 (Alaska 1977), the Court
observed  that  “[u)nder
required
justification turns on the precise maturs of
the privacy imterest iovolved,” contrasting
this standard with the swndard o federal
casas of a ‘“compelling stare intersst”
However, in some subseguent privacy

the

Alaska-—
level of

referred w0 2

compelling stale inerest in weighing the
right to privacy against a state jinterest

See Jones v. Jennings,

(Alaska 12900

required to  serve

Colorade  case); Messerli

(inquiring
disclosure of personnzl

a

788 P.2d 732

whether

records  was
compelling  state
interest as part of iest adopted from

State, 626

P.2d Bl (Alaska 1980) {(using compelling
state interest wst from Breese v. Smith, 501
P.2d 159 {Alaska 1972), for impairment of

-3 . inndamental - right ..under- the Alaska- - . . ... .

Constitution). In practical terins, there is
probably no sipnificant difference berween
these tesis. See Vernonia School Dist. v

Acton, 5315 U.E. 646,

2304-95, 132 L.Ed.2d-

{emphasis in original):

564

115 S.Ct 2384,

(1993)

It is a mistake, however, to think that the
phrase "compelling state interest,” in the
Fourth Amendment context, describes a
fixed, minimuwm guanmum of governmenial
concern, so that one can dispose of a case
by amswering in isolation the guestion: Is
there & compeiling state interest here?
. Rather, the phrase describes an interest
) which appears importanr enough 10 jusufy
the partcular search at hand, in lisht of
ather factors which show the search to be

refatively  intrasive
expectation of privacy.

upon

a

gentine

a. Do employees have a subjective or acmal
sxpectation of privacy in the acl of urination or in
the information that can be disclpsed by
urinatysis which expectaton society is prepared

10 Tecognize ag reasonable?
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b. If so, what is the pature and extent of Police
and Fire Department employess’ privacy and
inserest?

c. Does  the Municipality have a  proper
governmental interest in imposing suspicionless
substance abuse testing on employees?

d. If so, does suspicionless substance abuse
testing bear a close and substanial relationship to
the Municipality's proper governmental interest?

3. Applying the Ravin rest
a. Do employees have a subjecrive or actual
expeciation aof privacy in the act of wrinarion or
in the informarion that can be disclosed by
urinalvsis which seciery is prepared 10 -recognize
. .as reesonable?.

Page 250

f

Page 24

reaching this conclusion, the Supreme Court quoted
the Fifth Circuir:

There are few activiies In our socicry mors

personal or private than the passing of urine.
Most people describs 1t by euphemisms if they
talk about it at all, It is a function traditionally
performed withowt public observation; indeed its

34

performance in public i5 generally prohibited by-—

law as well as social custom.
Id. {(guoting Narional Treasury Employees Union
v. Von Raab, B16 F.2d 170G, 175 (1987)).

The Alaska Supreme Court has also found that the
privacy amendment to the Alaska Constmoon
"shields the ingestion of food, beverages or other
substances." Gray v. Srare, 5325 P2d 524, 328
(Alaska 1974), guoted in Ravin, 537 P.2d at 502.

#368 As evidence of a2 subjective or actual b. What is the nawre and extent of Fire and
expectation of privacy on the part of Fire and Police Police Department employees’ privacy interest?
Depariment employees, Plaintiffs offer the affidavit

of APDEA president, Rob Henn: Privacy nterests deserve varying levels of

| S L

Members of the APDEA, including myself, view
thz act of urnaipn as a private and intimate
matter which should pot bz compelled or
witnessed by the Municipality. In additon,
members of the APDEA believe that the analysis
- ~of-their-urine-or-their -blond -conld-reveal -1o- the
Municipaliy private matters, including but not
limited o the employves’s genctic makenp and
predisposition  to  certain  types of diseases,
whether the employee is suffering from an illness
which has no impsst on  the employee's
performance as a Munivipal employee, whether
the employvee is taking medication (such zs birth
conirol ~pills) which - has no impact on job
performance, what foods the employee has
consumed, and other matters which could be
disclosed through urine or blood festing which the
employee wishes mot to be shared ‘with other
individuals.
Affidavit of Rob Heun at 10 11, § XXIV. The
Municipality does not offer any evidence that
members of APDEA and IAFF do mot hold this
subjective expeciation.

Society is prepared to recognize this expectation as
reasonable. As the United States Supreme Court
stated: "The collection and testing of urine intrudes
ppon expectations of privacy that socisty has long
recognized as reasonable.” Skinner v. Railway
Labor Executives Associarion, 489 U.S. 602, 617,
109 S.Cr 1402, 103 L.Ed2d 639 (1989). Inm

F

protection, depending on the precise nature gud the
extent of the interest. Falcon v Alaska Public
Offices Commission, 370 P24 469, 476 (Alaska
1977). "Expectations of privacy are not all of the
same inensity.... Both sabjectively and in society's

be wmade in the varying degrees of privacy retained
in different places and ohjects.” Stare v. Myers, 601
P.2d 239, 242 (Alaska 1679). {FN12]

Fn1i2. For example, the privacy interest in
personnel records s Jess compsliing than
that implicated in  bome or familial
settings. Jones w. Jennings, 788 P.2d 7332,
738 n. 14 (Alaska 1990).

The Alaska Supreme Court has observed that
"society often iolerates inbusions inic  an
individual's privacy under circumstances similar 1o
those in unnpalysis." Luedtke . Nabors Alaska

Dritling, Inc., 768 P.2d 1123, 1135 (Alaska 1989).

[FN13] It concluded that an analysis of the extent
of the privacy invasion oceasioned by urinabysis
should focus on the reason for conducting urinalysis
rather than on the conduct of the test. 4. at 1135,

The court further quoted with approval from Judee

Patrick Higgenbotham's analysis in his concumence
in Narional Treasury Emplovees Union v. Von
Raagb, 808 F2d 057 (5th Cirl987). Judge
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Higgenbotham observed that the act of urination
reguirsd by the tesung program involves a lack of
privacy similar o thas experiznced by persons using
public roiler faciliies and that the information
disclosed by wrinalysis was not all that different
from the background checks and release of medical
records reguired for many government jobs. o at
1134-35.

FN13. Luedrke involved a  private
employer's drog testing program.

Likewise, 1the Alaska Supreme Court: hasg
- recognized that an individual wmay have rzduced
#3569 or no expectation of privacy when involved in
an exmnsively regolated industry., Woods & Rohde,
Ing. v Stars, Dept. of Labor, 363 P.2d 138, 150
(1977) {discussing and imerpreting prior holding in
Nathanson v. State, 354 F.2d 456 (Alaska 1976)).
The United States Supreme Court has specifically
hzld thar “"the privacy expectations of covered
employees are dimunished by reason of iheir
participation  in an  industry that s regulated
pervasively 10 ensure safery, a goal dependeng, in

sabstantal part, on the health and {itness of covered

employees.” Skinner v. Railway Labor Execurives
Associarion, 489 U.S. 602, 627, 109 S5.Ct 1402,
103 L.Ed2d 639 (1989). Where emplovess'
successful  performance of duties is  uniquely
dependent on  the employees' judgment and
dexterity, employees "cannot reasonably expect 1o
keep” from their employer "personal informaton
- that -bears directly -on their fitness." “National
Treasury Emplovees Union v. Von Raab, 485 U.S.
636, 672, 109 §.Ct. 1384, 103 L.Ed.2d 685 (1989).

The parties do not dispue that employees of both,
the Police and Fire Departments have a variery of
tests, investigations, and regulaions as cooditions
of employment.

(i} The Police Deparmient

Police Department employees undergo inense
scrutiny during the application process.  An
applicant for a swom position with the Police
Department inidally fills out an extsnsive personal
history questonnaire which inguires ino  the
applicant'’s edvcation, military experience, law
enforcement experience, driving history, financial
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history, criminal history, and alcohol and drug use,
Municipality Exhibit I, APD  Background
Investigator's Manual, Standard Procedures, at 6 7.
An applicant whe has illegally used or sold
conuolled substances will usually be eliminated
from consideration as will an applicant who has
been convicted of driving while intoxicated in the
previous five years. Jd at 13-14. If an applicani”
is not eliminated from consideration, an extensive
background  check is  condocied.  Previous
employers, friends, roommates, spouse, and former
spouses are asked about the applicanls characier
and repatation, criminal history, negative or adverse
habits, and any nther information that might bear on
the apphecant’s suitability, Jd at 17 23. A credit
check is also performed. Jd. at 24. If still under
consideration,  the  applicant  undergoes a
psychological exam, a polygraph exam, a physical
agility test, & medical exam, and drug scresping
before 2 final offer of employment is made. Id at
25,

Even applicants for non-sworn police department
positions must undergo an extensive backeground
invesiigation, a psychological exam (reguirement
added in 1996), and drug screeming  test
{requirement since 1993}, "Municipality " Exhibit 71—
Vacant Position Amnouncements for Police Clerk
Register and Police Dispatcher Regmister; Affidavit
of Duane Udland.

Once hired, all Police Department employess
submit 10 2 bienmial physical examination, inciuding
a complete uwrinalysis, Municipality Exhibit K,
Agreement By and Between MOA and APDEA at
16 17. APDEA contends that these are voluntary
physical cxams. It relies on the language in the
agreement that the employees are “entitied” 1o the
physical exam, and Rob Heun's affidavit which
states the employees’ general enderstanding that the
physical exams are volunary; some employess do
not take them; and no one has been disciplined for
not taking them. However, the agreement provides
that the Municipality could requirs an examinatiom
{it is] "mandaiory that all employess covered by this
Agresment shall receive a physical examination as
required in this Article." I at 18. The examining
pbysician does not report any informaiion from the
exam or tasts to the Police Department unless the
physician finds something that "might affecl the
employee's ability to perform his (sic) duties.” Jd
at 17.
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The Police Deparaneni also regulates employees’
fives both on-duty and off- dury. Employees
cannot report o work with the odor of or under the
influence of aleohol, may not drink on dury urdess
required in the performance of official dutes, and
may not consume inloxicants while in oniform.
Municipality Exhibit E, APD Regulatons &
Procedures Manual 8§ 1.02.163, . 170, .175. *370
Off-duty, employees may Dot consume intoxicants
"10 the extent that they become discourieous or
engage publicly in conduct that reflects adversely
on the Department” Jd § 1.02.200. Employees
must notify their supervisor of any prescription or
non-prescripion  medication that might adversely
affect their ability w perform their dudss, Id §
S1.02305 (as amended o 1996). Finally, the
employees are required i “roaintain sufficient
physical condidon 10 sadsfy the requirements of
their assignment.” 2. § L.O3.210.

(i) Fire Deparnment

Fire Department employees are subject to similar
inousions  and  regulations.  Pre-employment
physical examinations are required for positions
requiring physical fiimess. Municipality's Exhibit

positions also call for a background check including
criminzl history, psychological examinarion, and
drug screening.  Fire Fightet/EMT  and  Fire
Fighter/Paramedic  employess are required to
successfully complete the Sundard Physical
Performance Ability Screen Exercise ("SPASE™ in
order 10 be certified as a Fire Fighter. Thay must
re-take the SPASE on a periodic basis including

- after rewrning to work following an imjury or
- iliness. Affidavit of Jernes Nolan at 2 3, § 4

Municipslity Exhibit R, AFD Training Division
SPASE Requirements. An  annual
examination is atso required although the results are
released 1w the Fire Deparanent anonymously only
for smustical purposes. Municipality Exhibit N,
Health and Physical Fitness Program § 6.

Both on-duty and off-duty employes behavior is
regulated by the Fire Department as  well
Employees are subject w0 dismissal for diminished
capacity to work due 0 alcohol or drags or lack of
sleep from off-duty activities, Municipality Exhibil
N, Rules & Regulations of Conduct § 231
Regulations  forbid  intoxicaing  beverases,
marijuana, or congolled substances on  amy

physical,
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Department  premises. Tobacco use  is  strictly
limited. Municipality Exhibit N, Safery & Heulth
Program § 3.1.1{44), (51). Regulancns limit facial
hair and bair cuts. Safery & Health Program § 4.
When an employee may wear a uniform or any
insigmia of the Department duty is also swictly
regulated. Ruoles & Regoladons of Conduogt §8
3.1.1(213, (23); Municipality Exhibit N, Uniform ™
Standards. While on duty, employess are required
to avoid all religious or polidcal discussions or
subjects of controversy while engaged in Fire
Department  business; they are forbidden Fom
engaging in any malicious gossip, reporing, or
activity; and they are strictly prohibited from
engaging in any aliercaton with another employee.
Rules & Regulations of Conducr 8§ 3.1.1(26), (27), -
{28). Employees are subject to dismissal for
engaging in behavior offensive o the public such as
insulting, velling at, or otherwise alicnating the
public, and for making gesmures desmed 0 be
obscene or discriminatory. Rules & Regulations of
Conduct § 2.3.6. Off-duty, employees are
probhibited from engaging in any activity that is
inconsistent with or demimental to their duties or
service  with the Fire Department. Rules &
Reguiations of Condoct § 3.1.1(18). .

The pervasive pre-employment  investigations,
disclosures, and requirements along  with  the
extension regulation of Police and Fire Department
employees, partcnlarly concemning their physical
and mental preparedness for their demanding jobs,
indicares a diminished expectaton of privacy.
[FN14]

FM14. Other couns have recognized 2
diminished expectation of privacy under
sirnilar  circumstances. See, e.g., Doe w
Ciry and Counry of Honolulu, 8 Haw App.
T 571, 8l6 P24 306, 314 (1991) (fire
fighters have diminished expaciation of
privacy), Narional Treasury Employees
Union v Von Raab, 489 (1.5, 656, 672,
109 5.Ct, 1384, 103 L.Ed.2d 685 (1989)
{Customs  employees involved in  the
interdiction of illegal dmugs or who are
required to carry 8 Tirearrm have
diminished expectation of privacy because
employees cannot teasonably expect o
avoid inguiry imo information that reflects
directly on their fimess); Skinner v
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Railway Labor Exec. Assn, 488 115, 602,
627-28, 109 S.Cu 1402, 105 L.Ed.2d 638
(198%) (emplovess in a heavily rsgulated
indusiry have diminished expectasion of
privacy where safety is dependent on
health and fiwess of employees).

The policy testing wrocedurss themselves are
desizned tp minimize further intrusiveness. Amn

employee is permirted 10 remain clothed in his or.

her usual amire. Personal itermns are subject 1o
search pnly if the employze*371 insists on mking
them into the rest yoom for the test. The employee
is unaccompanied and unmonitored while acmally
_providing the urine sample. [FN13) The sample is
tested only for the prohibited substances. {FN16]
Information on medication the employes is faking
need be provided ooly afier a positive fest resull,
and a positive test result based on a permissible
medication will not be reported to the Municipalicy.

FN15, Compare Vernonia School District
v. Acton, 515 U.8. 646, 115 S.C1. 2386,
2363, 132 LEd.2d 564 (1995), in which

e — - —the --—Tmited- — States- - - Supreme-  -Court

considered  the privacy invasion of
required urinalysis of student athletes.
The Court found that "the privacy interests
compromised by the process of cbtaining
the wurine sample are in  our view
negiigible,” where the swdents were
ermitied to ramain fully clothed and were
not” directly observed while producing a
sample. Id,

FN16. Other cousts have considersd it
significant thai the guestoned tests screeit
only for drugs. Vernonin School Disirict
v. Acton, 515 U.8. 646, 115 5.Ct 2386,
2393, 132 L.Ed.2d 364 (1895). Here
Plaintiffs raise the specter of additional
testing of the urinc samples 1o provige
information unrelated to
safety-considerations. However, the
policy allows testing onty for specific
substances, (The policy incorporates DOT
reguiations which prohibit testimg  for
anything other than the  specified
controlled substances. Policy §§ 6.efl) &
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6.0(1), 49 CFR. § 40.21c).) The count
will mot assume that the Municipality
intends 1 vielate the policy. When a
party chooses to challenge a policy on its
face, the court will not assume the worst.
Vernonia, 113 5.Ct. a1 2394,

Considering the employess’ diminished expectaton
of privacy arsing from their employment in a
highly regulated, safetv-essenual field of work, the
fairly slight privacy interest in the act of urination
required for the testing, and the limited testing done
on urine samples, the court finds that the intrusion
on Plaintiffs’ privacy interests is minimal.
c. Doss the Municipality have a proper
governmental imerest in imposing suspicionless
substance abuse testing on Fire and Police
Deparimen: emplayees?

The Municipality’s stated goals in implementng the
substance abuse testing are “deterring drug nsage,
sale, and/or possession by Municipal employees in
the workplace" in order to "ensure a safe, healthful,
and producdve work environment." Policy No, 40
22 at 1, Plaimiffs assert that the Municipalicy does

not have a-proper-governmental interest because the - -

Municipality has offered no specific evidence that
there is a problem with substance abuse among
employees in either the Firc Department or Police
Department.

No evidence has been provided of any speciiic
problem with substance abuse by any employee of
the Apchorage Police Department and minimal
evidence bhas been provided concerning the Fire
Department. [FN17]

EN17. Fue Chief Nolan states in his
- affidavit that bhe is aware of several
) instances where employes drug use has
been  identified  or  suspected.  He
describzs two instances where employees
were subject to discipline: one employee
quit after being disciplined on segveral
secasions for being impaired by alcthol
while on duty and one employee was
terminated  after  testing posidve for
cocaine following discipline for suspicion
of repeated marjuana vse.He describes a
third  employee who successtully
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comptered & meatment program and four government-mandared drug testing could not be
nther employees who were suspected of Justified absent specific proof of a drug problem
substance abuse, bul who quil prioy o any in the group of employees being tesied. In the
official action being taken. Affidavit of case before us ... the comumnissioner has made no
Chief Nolan at 10. demonsiration, on the record or otherwise, that

facts exist thar warrant random drug tesis of
police officers. The record offers nothing (o

In similar cases, courts have raken judicial norice show that there is a drog problem in the Boston=—
of the problems of substance abuse in society and police department. Nor is there anything outside
have not required a showing of specific drug and of the record of which he could take note that
alcohal use among the employees 1o be tested. For would permit such a conclusion.
example, in Narional Treasury Employees Union w.
Von Roab, 489 U.S. 636, 674, 109 5.Ct. 1384, 103 The court should mot infer or assume the
L.Ed.2d 685 (1989), the Supreme Court took notice existence of facts that might jusiify the
that "drug abuse is one of the most sericus problems covernmental intrusion. The reasonsbleness of a
confronting owr society today. There i5 .littde mandated urinalysis cannot fairly be supported by
reason to believe that American workplaces are unsubsiantiated possibilities. Tf the government
immune from this pervasive social problem.” The 5 1o meet the requirements of [Massachosetis's
Court found that “[tJhe mere circumstance that all constitulional search and ssizore provision], it
bul a few of the employees tested are entirely must show at least a concrere, substantal
inmocent of wrongdoing does mot impugn  the govemmental imterest that will be served by
program’s validity.” Jd. at 676, 109 S.Cr. 1384 imposing rtandom urinalysis on  unconsenting
The Court concluded that a specific showing of a citizens. In such a case, the justificaiion for body
drag problem in the particular employee group was searches, if there ever can be one, ceonot rest on
not necessary: "It is sufficient that the Government some generalized sense that there is a drug
have a compeliing interest in preventing an problem in this country, in Boston, or in the
e eseatherwise ~ pervasive " socieral” —problem - from “~Boston ~police " deparoment-—and-—that- -random - -
spreading 10 the pardeular context.” Id. at 676, 109 nrinalyses of police officers will solve, or at least
5.Ct. 1384, See also #372FEnglish v. Talladega help 1o solve, the problem or its consequences.
Counry Board of Educarion, 938 F.Suvpp. 775 We reject the view of the majority of the Justices
(N.D.A}.1996) (holding that drog tesiing can be of the Supreme Court that such proof is not
justified in absence of any evidence of drug use in required becanse "[ijt is sufficient that the
the workforce if drug use is wrally incompatible (Government have a compelling interest in
with the nawre of the position); American preventing  an  otherwise pervasive  societal
Federation of Government Employees, AFL-CI0 v problem from  spreading  to  the  partcular
Cavazos, 721 FSupp. 1361, 1372 (DD.C.19ES) contexl." Sece Naronal Treasury Employees
(determining that court could not swike down drug Union v. Von Raab, supra 489 TLS, at 675 n. 3,
_ testing program simply for lack ol evidence that 109 5.Ce 1384,
sovernment agency had experienced a drug problem The Guingy case has not been followed by other
in the past). In Doe v City and County of courts. It fails 1w appropriately consider the
Honoluluy, B Haw.App. 371, 516 P.2d 306, 311 legitimate poals of substance abuse deterrence apd
(1991), the Hawan Court of Appeals found that the prevention in light of the power vested in the police
trial court had not erred in taking judicial notice "of departrment and the public's reliance on  the
the fact that usz and abuse of illegal drugs is a individual employee's physical and mental acuity in
serious problem in society and that HFD's fire carrying out both Fire Department and Police
fighters, as members of society, are not immune Department responsibiliies for the public welfare
from this pervasive social problem.” and safety,
Plaimiffs rely on Guiney v. Police Commissioner Prior io the 1.5, Supreme decisions in Skinner and
af Boston, 411 Mass. 328, 382 N.E2d 523 {15%1) Von Raab, the Alaska Supreme Court addressed
, in which a closely-divided Massachusetis drug testing in the comext of private employment,
Supreme Court heid that the inprusion of Luedtle v Nabors Alaska Drilling, Ine., 768 P.2d
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undisputed, and that increased access [0 alcoho}
would undoubtedly increass the number of alcohol
apusesrs. The courl then upheld the local option
jaw finding that it bore a close and substantial
relationship to the legiumale legislative goal of
protecting the public health and welfare by curbing
the level of alcohel abuse in the stats. The Coun
did not accept the argument that the prohibiton
against alcohal in certain communities spread OO
*#374 broadly, encompassing people who were not
problem drinkers. [FN1E]

FN18. B see Jones v. Jennings, 788 P.2d
732 (Alaska 1990) (requiring  that
disclosure of personnel records bz done in
"least intrnsive” manner, utibizing test from
Colorado case).

in Skinmer, the United States Supreme Court
rejected the argument that the government's ackions
have o be the Jeast restrictive:
Respondents offer a list of “less drastic and
equally effective means” of addressing the
Government's concerns, including reliance on the
* private’ proscriptions  already” in  force, and
wraining  supervisory personnel "o effectively
detect employees who are impaired by drug or
aleohol uwse without resort to such inwusive
procedures as blood and urine tests.” We have
repeatedty  stated,  however, that  "[t}he
reasonableness of any particular  government
activity does not necessarly or invariably tum on
the existence of alternative 'less intrusive means.
* 1t is obvious that "[tihe logic of such elaborate
less-restrictive-zlicrnatives could raise
insuperable barriers 1o the exercise of virtaily all
search-and-seizure  powers," because  judges,
engaged in post hoc cvalnatiops of government
condber " 'can almost always imagine , some
alternative means by which the objectives of the
{Government] tnight have been accomplished. ™
489 1.5, 602,.629 n. 9, 109 S5.Ct 1402, 103
L.Ed.2d 639 {1988). See Vernonia School District
v. Acton, 515 U.8. 646, 115 5.Ct. 2386, 2396, 132
LEdZd 564 (1995) (“We have repeatedly refused
to declare that only the ‘least inrusive' search
practicable can be reasomable under the Fourth
Amendment™), In the instance case, the court
concludes that the method chosen need not be the
least restrictive in order t© have a close and
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substantial relationship to the government goals.

The Plaintiffs’ second comtention is thar urinalysis
is an vnproved method of combaning drug abuse.
None of the cases cited by the panies have struck
down a program on this basis. IAFF offers the
affidavit of Dr. Ewt Dubrowski, 2 board-centified

chinteal and forensic toxicelogist who, among other ™

qualificasions, has served for the last thirry years as
Siate Director of Tests for Alcohol and Drug
Influence in Oklazhoma. In his affidavit, Dr.
Dubrowski points to swmdies which he contends
establish “that random drug testing seldom, if ever,
reveals illicit drug use in work populatons which
have been subject to [mandated drog tesongl”
Dubrowski Affidavit at 7. He specifically refers 1o
daie reporied in the November 20, 1086, issue of
Drug Detection Report: The Newsletter on Drug
Testing in the Workplace, in which motor carrier
indugwy smployers who tested their employees
pursuant to the Omnibus Transponation Employes
Testing Act of 1991 reported very small positive
rates on drug tests. Dubrowski Affidavitat 7 8.

In contrast, the Municipality offers the affidavit of
Peter Bensinger, former Administator of the rug
Enforcement Agency, who Tans a-private  company
providing consultation and services relaied 10
promoting & drug-free workplace and employee
health and safety. Bensinger reaches & different
conclusion from the data showing low “posidve”
rate for employees tested in the tramsportation
industry. He concludes that the low positive rate
results from the deterrent effect of the random drug
testing program. Bensinger Affidavit 12/27/96 at
11, § 74. Hz also points 1o the 1995 Department
of Defense survey of Health Related Behaviors
Among Military Personnel in which the Department
of Defense reporied 2 dramatic drop in the use of
illicit drogs by member of the armed forces since
the institution of a mandatory drug testing program,
Bensinger Affidavits: 8/26/96 at 5 6, § 10 and
Exhibits 1 & 2; 12/27/96 at 11, § 23; 1/27/97 at 5
6,9 12 13.

Having concluded that the requirement of a "close
and sobstantizl relanonship” i5 DOl SynOnymous
with a requirement that the means employed be the
feast reswictive, this court need nol datermine as a
factual marer that the Municipality has chesen the
very best means of preventing substance abuse in
the workplace. The Municipality has offered
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sufficient  evidence to establish a close and
substantial  relavonship  berween  its  proper
povernmenial inserest in deterring alcohol 5735 and
drug usage, sale, and possession in the Fire
Department and Police Deparument in order to
ensure a safe, healthful, and productive workplace
and the Municipality’s means of suspiciorless drug
and alcoho! testing.

C. Does the Testing Policy Violate Employees’
Constinaional Right to be Free from Unreasonable
Search and Seizure Under Article I, Section 14, of
the Alaska Constiturion?

Article 1, Section 14, of the Alasks Constituion
provides: i
The right of the people to be secure in their
persons, houses and other property, papers, and
effects, amainst unreasonable searches  and
seizures, shall not be violated. No warrants shall
issue, but upon probable cause, supporied by oath
or affirmarion, and particularly describing the
place 10 be searched, and the persons or things 1o
he seized.
The protection against unreaspnable search and
seizure under the Alaska Constitiion is broader
than the protection of the Fourth Amendment of the
U.S. Constimtion. See, c.g., Woods & Rohde, Inc.
v. Stare, Dept. of Labor, 565 P3d 138 (Alaska
1977). Plaintifis comend that suspiciomless drug
and alcohol tests violate both the Alaska and U.S.
Consututions because the 1ests are not pursuant to a
warrant issued vpon probable cause; and even if 2
warrant is not required, such 1esting comstitutes an
unreasonable search. The preliminary guestion is
whether drug and alcohol testing constitutes a
search, If it js, should suspicionless dmg and
alcoho! testing be an exception to the warrant
requirement, and if so, is suwch a scarch,
unreasonable?

1. Do the procedures for collecting urine samples
and the urinalysis constimte a search?

The United States Supreme Court has concluded
that the collection and westing of wine intrudes upon
expectations of privacy that sociery has long
recognized ps reasonable, and thersfore, must be
desmed searches under the Fourth Amendment.
Skinner v. Roilway Labor Execurives Associarion,
489 11.S. at 617, 109 5.Ct. 1402. This conclusion
is equally applicable to the search provision of

Page 31

Article [, Secuion 14 of the Alaska Constimation.

2, Should suspicionless substance abuse resting be
an exceprion 1o the warran: requirement?

Plainiiffs costend that a warrant issued opon a
determination  of probable causez by a judicial
officer is necessary before suspicionless
testing cun be done becanse such testing does not
fall within a recognized exception 1o the warrant
requirement. Usually, "a warrantless search will be
considered per se unreasonable unless it falls within
a previously recognized exception to the warrant
requirsment.” Sware v. Myers, 601 P.2d 239, 241
(Alaska 1979). However, the court can, if required
by the unique facts of a case, look, "albeit with
great caution, beyond the four corners of previously
recogmzed exceptions to the principles that gave
rise to them.” Jd. at 242,

Piaintiffs rely on Woods & Rohde, Inc. v. State,
Depr. of Labor, 565 P.2d 13§ (Alaska 1977), in
which the court stmick down warranidess (OSHA
searches as violative of the warrant requirement of
Article 1, Section 14, However, the decision was
based on faciors noi present in this case. In that

drug -

case, Hhe-court-observed that OSHA viplations can- -

result in significant fines and imprisonment and for
this reasom, found that the righis extended to a
citfzen in a criminal prosecution shouid also be
extezaded 10 the owner of a business premise subject
to an OSHA search. /4 at 151, It also found that
without judicial review, far 100 much discretion was
lodged with the official in the field Id It
concluded that the borden of obtaining 2 warrant
was not likely to frustrate the purpose of the OSHA
inspections. 4. The court also noted that the OSHA
segulations | exiended to  all cmployers  thershy
reaching many commercial undertnkings with nmo
history of intensive regulation. /4 at 152.

The Municipality relies on the U.S. Supreme Court
decisions in Von Raab, 489 U.8. 636, 109 S.Ct
1384, 103 L.Ed.2d 6835 (1089) and Skinner, 48%
U.5. 602, 10% S.Ct. 1402, 103 L.E4.2d 639 (1989),
In Von Raab, the Court explains that "neither a
warrant, noi *376 probable cause, nor, indeed any
measure  of  individualized suspicion, is an
indispensable component of reasonubleness in every
circumstance.” 482 U.5. ar 663, 109 5.Cr. 1384,
The Court held that "where a Fourth Amendment
inrosion  serves  special  governmemtal needs,
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MUNICIPALITY OF ANCHORAGE
ASSEMBLY MEMORANDUM

No. AM_ 389 -2005

Meeting Date: June 14,2005

From: MAYOR

Subject: AN ORDINANCE AMENDING ANCHORAGE MUNICIPAL CODE CHAPTER 3.30
REGARDING RANDOM DRUG AND ALCOHOL TESTING.

The Alaska Supreme Court decided in 2001 police and fire employees are exempt from random drug
and alcohol testing, but may be required to complete a drug test for pre-employment, transfers,
promotions, demotions, or when rehired or reinstated.’

In order to comply with the court’s decision, the amendments to the Anchorage Municipal Code, set out
in the ordinance, are required.

THE ADMINISTRATION RECOMMENDS APPROVAL OF AMENDMENTS TO ANCHORAGE
MUNICIPAL CODE CHAPTER 3.30 REGARDING RANDOM DRUG AND ALCOHOL TESTING.

Prepared by: Paula Harrison, SPHR, Compliance Manager
Approved by: David Otto, Employee Relations Director
Concur: Denis C. LeBlanc, Municipal Manager
Respectfully submitted: Mark Begich, Mayor

1 APDEA v. Municipality of Anchorage, 24 P.3d 547 (Alaska 2001).
AQ 2005-78
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